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Vol. 63, No. 116
Wednesday, June 17, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 54

[No. LS-96-006]

RIN 0581-AB44

Changes in Fees for Federal Meat
Grading and Certification Services

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is revising the hourly fee
rates for voluntary Federal meat grading
and certification services. The hourly
fees will be adjusted by this final rule
to reflect the increased cost of providing
service, and ensure that the Federal
meat grading program is operated on a
financially self-supporting basis as
required by law.

EFFECTIVE DATE: June 18, 1998.

FOR FURTHER INFORMATION CONTACT:
Larry R. Meadows, Chief, Meat Grading
and Certification (MGC) Branch, 202—
720-1246.

SUPPLEMENTARY INFORMATION:
Regulatory Impact Analysis

This final rule was reviewed under
the USDA procedures established to
implement Executive Order 12866, and
was determined to be not significant.
Therefore, it has not been reviewed by
the Office of Management and Budget.

Effect on Small Entities

This action will not require any
additional or new recordkeeping. The
final rule was reviewed under the
Regulatory Flexibility Act (Pub. L. 96—
354, 5 U.S.C. 601 et seq.), wherein the
Administrator of AMS determined that
this final rule will not have a significant
economic impact on a substantial
number of small entities.

AMS provides meat grading and
certification services to a total of 370
businesses of which 261 are small
entities. Small entities are defined as
those which employ less than 500
employees. The Agency provides meat
grading and certification services to 93
meat processors, 90 livestock
slaughterers, 52 reprocessors of
Federally donated products, 13 trade
associations, 9 livestock feeders, 3
trucking companies, and 1 broker.

Small entities generate 38 percent of
the Agency’s meat grading and
certification hourly revenues. In fiscal
year (FY) 1998, the fee increase will cost
small entities approximately $336,840
or an average of $1,290 per small entity.
In FY 1999, small entities will pay
approximately $627,000 or an average of
$2,402 per small entity.

We have limited the impact fee
increases have had on small entities
during the more than 70 years that we
have charged hourly fees. On numerous
occasions, the Agency considered
charging applicants based on
production volume. This alternative has
not been adopted because it would
increase the documentation required by
the applicant, the amount of time
required for the AMS employee to
complete the task, and the related
nonproductive administrative costs of
such a fee system. Each of these factors
would increase the total cost of the
service. Also considered was the fact
that the Agency incurs direct employee
costs by the hour. Based on all of the
involved information, the Agency
concluded that charging for service by
the hour remains the most cost-effective
and equitable method for basing fees.

This fee increase, the first since 1993,
is necessary to offset increased program
operating costs resulting from: (1) the
congressionally-mandated,
governmentwide salary increases for
1995, 1996, and 1997, (2) inflation of
nonsalary operating costs since 1993,
and (3) accumulated increases in
CONUS per diem rates for the 4-year
period from 1994 to 1997. Since 1993,
costs increased an average of $1,905,000
per year or a total of $7,620,000.

Since the last fee increase, the MGC
Branch has continued to develop more
efficient grading and certification
procedures and services. At the same
time, applicants for service have become
more efficient in their production
techniques. These two factors working

in combination have resulted in the
MGC Branch grading and certifying
larger volumes of products and charging
fewer revenue hours. Accordingly,
fewer revenue dollars are available to
offset increases in operating expenses.
In FY 1993, MGC Branch employees
graded or certified 23,445,219,703
pounds of meat at an average of 49,902
pounds per revenue hour. In FY 1997,
MGC Branch employees graded or
certified 33,029,179,286 pounds of meat
at an average of 73,699 pounds per
revenue hour. In FY 1997, the unit cost
of program services (revenue/total
pounds graded and certified) was
approximately $0.00055 per pound. In
FY 1998, including the hourly rate
increase, program services are projected
to cost only $0.000617 per pound as
compared to the $0.000766 per pound
program services cost in FY 1993. While
the unit cost of program services
decreased and the average number of
pounds graded and certified per hour
increased, the total number of revenue
hours generated by Branch employees
decreased from 469,819 in FY 1993 to
448,162 in FY 1997. These factors
resulted in a loss of $737,000 in FY
1997. If revenues remain constant and
costs continue to increase, program
operating costs are projected to exceed
total revenue by $1,519,000 in FY 1998
and $2,124,000 in FY 1999.

Since 1993, in an effort to control
overhead costs, the MGC Branch has
closed three field offices, reduced mid-
level supervisory staff by 43 percent,
and reduced the number of support staff
by 29 percent. At the same time, the
MGC Branch has become more reliant
on automated information management
systems for data collection and
dissemination, account billing, and
disbursement of employee entitlements.
The reduction of field offices,
supervisory staff, and support personnel
and the increased reliance on automated
systems enabled the MGC Branch to
absorb increased operating costs in
1994, 1995, 1996, and 1997.

Despite the cost reduction efforts, the
decrease in revenue hours plus the
increase in salaries, nonsalary operating
costs, and CONUS per diem rates
resulted in a net operating loss for FY
1997, and will result in a net operating
loss for FY 1998. Such operating deficits
can only be balanced by adjusting the
hourly fee rate charged to users of the
service. Any further reduction in
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personnel, services, or management
infrastructure beyond those already
implemented would have a detrimental
effect on the program’s ability to
provide meat grading and certification
services and support the accurate and
uniform application of such services.
The hourly rate increase is necessary to
recover the costs of providing voluntary
Federal meat grading and certification
services and for the program to continue
serving the industry.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act do not apply to this
rulemaking as it does not require the
collection of any information or data.

Comments

On December 31, 1997, in the Federal
Register, the Agency published the
proposed rule to increase the fees and
requested comments by March 2, 1998.
The Agency received two comments.
The first respondent requested
additional information about the effect
of the fee increase on small entities.
Additional information has been
provided in the Effect on Small Entities
section of this final rule. Respondent #1
also alleged that the program charges a
minimum of 8 hours per day, and
suggested that charges should be based
on volume of production. As identified
in 7 CFR 54.27 (a), noncommitment
applicants, of which almost all are small
entities, are charged to the nearest
quarter hour, and the minimum charge
is half an hour. For reasons cited in the
Effect on Small Entities section, the
Agency determined that the current
hourly fee method of charging
applicants provides the best alternative
for businesses who need less than 8
hours of service.

Respondent #2 asked the Agency to
continue to find ways to reduce costs
and to refrain from imposing higher
grading costs on the industry. The
Agency is continually seeking ways to
reduce costs and increase efficiency.
This fee increase amounts to an average
annual increase of 2.2 percent since the
last increase in 1993. Even though
businesses will pay more for hourly
services, the Agency has increased the
amount of service provided by over
9,580,000,000 pounds per year in
comparison to FY 1993. This amounts to
a 48 percent per hour increase in
efficiency which reduces the cost of
services by 0.0149 cents per pound. As
requested by the respondent, the
Agency will continue seeking way to
increase efficiency, quality, and
timeliness of services.

Background

The Secretary of Agriculture is
authorized by the Agricultural
Marketing Act (AMA) of 1946, as
amended, 7 U.S.C. 1621 et seq., to
provide voluntary Federal meat grading
and certification services to facilitate the
orderly marketing of meat and meat
products and to enable consumers to
obtain the quality of meat they desire.
The AMA also provides for the
collection of fees from users of Federal
meat grading and certification services
that are approximately equal to the cost
of providing these services. The hourly
fees for service are established by
equitably distributing the projected
annual program operating costs over the
estimated hours of service—revenue
hours—provided to users of the service.
Program operating costs include salaries
and fringe benefits of meat graders,
supervision, travel, training, and all
administrative costs of operating the
program. Employee salaries and benefits
account for approximately 80 percent of
the total budget. Revenue hours include
base hours, premium hours, and service
performed on Federal legal holidays. As
program operating costs change, the
hourly fees must be adjusted to enable
the program to remain financially self-
supporting as required by law.

In view of these considerations, the
Agency will increase the base hourly
rate commitment applicants pay for
voluntary Federal meat grading and
certification services from $36.60 to
$39.80. A commitment applicantis a
user of the service who agrees, by
commitment or agreement
memorandum, to use meat grading and
certification services for 8 consecutive
hours per day, Monday through Friday,
between the hours of 6 a.m. and 6 p.m.,
excluding legal holidays. The base
hourly rate for noncommitment
applicants for voluntary Federal meat
grading and certification services will
increase from $39.00 to $42.20, and will
be charged to applicants who utilize the
service for 8 consecutive hours or less
per day, Monday through Friday,
between the hours of 6 a.m. and 6 p.m.,
excluding legal holidays. The premium
hourly rate for all applicants will
increase from $44.60 to $47.80, and will
be charged to users of the service for the
hours worked in excess of 8 hours per
day between the hours of 6 a.m. and 6
p.m.; for hours worked between 6 p.m.
and 6 a.m., Monday through Friday; and
for any time worked on Saturday and
Sunday, except on legal holidays. The
holiday rate for all applicants will
increase from $73.20 to $79.60, and will
be charged to users of the service for all
hours worked on legal holidays.

Pursuant to 5 U.S.C. 553, it is hereby
found that since the program is
operating at a loss, good cause exists for
not delaying the effective action until 30
days after publication of this final rule
in the Federal Register. Therefore, this
final rule will be effective on June 18,
1998.

List of Subjects in 7 CFR Part 54

Food grades and standards, Food
labeling, Meat and meat products.

For the reasons set forth in the
preamble, 7 CFR part 54 is amended as
follows:

PART 54—MEATS, PREPARED
MEATS, AND MEAT PRODUCTS
(GRADING, CERTIFICATION, AND
STANDARDS)

1. The authority citation for part 54
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

§54.27 [Amended]

2. In 854.27, paragraph (a), “$39.00”
is removed and “$42.20” is added in its
place, “$44.60" is removed and
“$47.80” is added in its place, “$73.20”
is removed “$79.60" is added in its
place, and in paragraph (b), “$36.60" is
removed and “$39.80” is added in its
place, “$44.60" is removed and
“$47.80" is added in its place, and
“$73.20" is removed and “$79.60” is
added in its place.

Dated: June 11, 1998.
Robert L. Leverette,

Acting Deputy Administrator, Livestock and
Seed Program.

[FR Doc. 98-16010 Filed 6-16-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 953
[Docket No. FV98-953-1 IFR]

Irish Potatoes Grown in Southeastern
States; Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule increases the
assessment rate established for the
Southeastern Potato Committee
(Committee) under Marketing Order No.
953 for the 199899 and subsequent
fiscal periods from $0.0075 to $0.01 per
hundredweight of potatoes handled.
The Committee is responsible for local
administration of the marketing order
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which regulates the handling of Irish
potatoes grown in two southeastern
States (Virginia and North Carolina).
Authorization to assess potato handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period begins June 1 and ends
May 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: Effective June 18, 1998.
Comments received by July 17, 1998
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; Fax 202—205-6632.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT: Jim
Wendland, DC Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone: 202-720-2491, Fax: 202—
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
also at the above address, telephone,
and Fax.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 104 and Order No. 953, both as
amended (7 CFR part 953), regulating
the handling of Irish potatoes grown in
two southeastern States (Virginia and
North Carolina), hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Virginia-North Carolina potato
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable potatoes beginning June 1,
1998, and continuing until amended,

suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule increases the assessment
rate established for the Committee for
the 1998-99 and subsequent fiscal
periods from $0.0075 to $0.01 per
hundredweight of potatoes handled.

The order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The Committee consists of
seven producer members and five
handler members, each of whom is
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The budget
and assessment rate were formulated
and discussed in a public meeting.
Thus, all directly affected persons had
an opportunity to participate and
provide input.

For the 1996-97 and subsequent fiscal
periods the Committee recommended,
and the Department approved, an
assessment rate of $0.0075 per
hundredweight of potatoes handled that
would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other information
available to the Secretary.

The Committee met on April 16, 1998,
and unanimously recommended 1998—
99 expenditures of $12,000, the same as
last year. The major expenditures
include $7,700 for the manager’s and
secretarial salaries and $1,000 for travel

expenses. These and all other expense
items are budgeted at last year’s
amounts.

Regarding the assessment rate, after
considering several options, the
Committee concluded that the current
$0.0075 per hundredweight would not
be adequate for the 1998-99 fiscal
period for the following reasons. The
Committee’s operating reserve is only
$5,000 and is expected to be quickly
exhausted. This reserve is the lowest
ever for any of the Committee’s fiscal
periods except one. Also, wet fields
caused delayed plantings and
unfavorable growing conditions,
resulting in potato plant stands
estimated to be 20 percent below
normal. As a result of this and other
factors, the Committee projects that
during the industry’s brief,
predominately June and July, shipping
and assessing period, its total potato
volume to be handled will be down at
least 100,000 hundredweight. Therefore,
the Committee unanimously
recommended an assessment rate of
$0.01 per hundredweight, $0.0025
higher than the rate currently in effect.

The assessment rate recommended by
the Committee was based on projected
shipments of 1,200,000 hundredweight
of Southeastern potatoes, which should
provide $12,000 in assessment income.
Income derived from handler
assessments, along with funds from the
Committee’s authorized operating
reserve, will be adequate to cover
budgeted expenses. Funds in the reserve
at the beginning of the 1997-98 fiscal
period are estimated at only $5,000.
Funds in the reserve will be kept within
the maximum permitted by the order of
approximately one fiscal period’s
expenses of $12,000 (8§ 953.35).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
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rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998—-99 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 85 producers
of Southeastern potatoes in the
production area and approximately 40
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of
Southeastern potato producers and
handlers may be classified as small
entities.

This rule increases the assessment
rate established for the Southeastern
Potato Committee and collected from
handlers for the 1998-99 and
subsequent fiscal periods from $0.0075
per hundredweight to $0.01 per
hundredweight of potatoes handled.
Both the $0.01 assessment rate and the
1998-99 budget of $12,000 were
unanimously recommended by the
Committee at its April 16, 1998,
meeting. The assessment rate
established by this action is $0.0025
higher than the 1997-98 rate. The
Committee recommended an increased
assessment rate to help offset the
smaller projected crop of assessable
Southeastern potatoes in 1998. The
anticipated crop of 1,200,000
hundredweight is approximately
100,000 hundredweight less than the
1997 crop. The $0.01 rate should
provide $12,000 in assessment income
which will be adequate to meet the
1998-99 fiscal period’s budgeted
expenses.

The Committee discussed leaving the
assessment at the current $0.0075 rate
but determined that since the crop is

estimated to be only 1,200,000
hundredweight, which is 20 percent
below normal, that this would not
generate enough income to meet
budgeted expenses without exhausting
the $5,000 operating reserve.

The major expenditures
recommended by the Committee for the
1998-99 fiscal period include $7,700 for
the manager’s and secretarial salaries
and $1,000 for travel expenses. These
and all other expense items are
budgeted at last year’s amounts.

A review of historical information and
preliminary information pertaining to
the upcoming season indicates that the
grower price for the 1998—-99 potato
season could average $8.60 per
hundredweight of potatoes. Shipments
for 1998 are expected to be 1,200,000
hundredweight. Therefore, the
estimated assessment revenue for the
1998-99 fiscal period ($12,000) as a
percentage of the projected total crop
value ($10,320,000) could be .1163
percent.

While assessments impose some
additional costs on handlers, the
assessment is minimal and uniform on
all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the order. In addition, the Committee’s
meeting was widely publicized
throughout the Southeastern potato
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the April 16, 1998, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Southeastern
potato handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

A 30-day comment period is provided
to allow interested persons to submit
written comments. Thirty days is
deemed appropriate because a final
decision on the assessment rate increase
needs to be made as close as possible to
the end of the 1998 shipping season.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis. Its operating reserve funds are
very low and are expected to be
exhausted before sufficient assessments
can be collected during the very brief,
predominately June and July, shipping
and assessing period to pay critical
expenses; (2) the 1998-99 fiscal period
began on June 1, 1998, and the order
requires that the rate of assessment for
each fiscal period apply to all assessable
Irish potatoes handled during such
fiscal period; (3) handlers are aware of
this action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) this interim final rule
provides a 30-day comment period, and
all comments timely received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 953

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 953 is amended as
follows:

PART 953—IRISH POTATOES GROWN
IN SOUTHEASTERN STATES

1. The authority citation for 7 CFR
part 953 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 953.253 is revised to read
as follows:

§953.253 Assessment rate.

On and after June 1, 1998, an
assessment rate of $0.01 per
hundredweight is established for
Southeastern States potatoes.
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Dated: June 12, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-16091 Filed 6-16-98; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 32
RIN 3150-AF76

License Applications for Certain Items
Containing Byproduct Material

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations that govern licensing
requirements for persons who
incorporate byproduct material into
certain items or who initially transfer
certain items containing byproduct
material. This action is being taken in
response to a petition for rulemaking
submitted by mb-microtec, Inc. (PRM-
32-4), to allow the distribution of
timepieces that contain less than 25 mCi
of gaseous tritium light sources (GTLS)
to be regulated according to the same
requirements that regulate timepieces
containing tritium paint. This final rule
simplifies the licensing process for
distribution of certain timepieces
containing tritium paint and
accommodates the use of a new
technology for self-illuminated
timepieces.

EFFECTIVE DATE: August 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Donald O. Nellis, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington DC 20555, Telephone (301)
415-6257 (e-mail address don@nrc.gov).

SUPPLEMENTARY INFORMATION:

I. Background

1. Public Comments on the Proposed Rule

111. Response to Public Comments

1V. Agreement State Compatibility

V. Environmental Impact: Categorical
Exclusion

VI. Paperwork Reduction Act Statement

VII. Regulatory Analysis

VIII. Regulatory Flexibility Certification

1X. Backfit Analysis

X. Small Business Regulatory Enforcement
Fairness Act

l. Background

A petition for rulemaking was
received from mb-microtec, Inc. (RPM-
32-4), and noticed for public comment

on October 29, 1993 (58 FR 53670). This
petition requested that those timepieces
having GTLS be placed on the same
regulatory basis as timepieces with
luminous tritium paint. No public
comments were received on the notice.

NRC regulations that are relevant to
this petition are the following:

1. Under 10 CFR 30.15(a)(1), persons
who receive, possess, use, transfer, own,
or acquire timepieces containing
byproduct material are exempted from
NRC'’s licensing requirements provided
that not more than the following
guantities of byproduct material are
contained in the timepiece or hands or
dials:

(I) 25 mCi of tritium per timepiece;

(i) 5 mCi of tritium per hand;

(iii) 15 mCi of tritium per dial (bezels,
when used, shall be considered part of
the dial).

Quantity limits for timepieces
containing promethium-147 are also
included.

2. Broad general requirements in
§32.14(d)(1) are applicable to the
method of containment or binding of the
byproduct material incorporated into
the products specified in 10 CFR 30.15.
Specific prototype testing requirements
for tritium-painted dials, watch hands,
and pointers are also provided in
§32.14(d)(1). No prototype testing
procedures are provided for timepieces
containing GTLS.

3. An exemption from licensing
requirements in 8 30.19 is similar to that
found in 10 CFR 30.15(a)(1) with respect
to self-luminous products containing
tritium, krypton-85, or promethium-147;
but unlike §30.15(a)(1), it does not limit
the quantity of these radionuclides that
may be incorporated into various parts
of the product. However, It does require
persons who manufacture, process,
produce, or initially transfer such
products to apply for a specific license
under §32.22.

4. An extensive list of requirements in
§32.22 must be met in order to obtain
a specific license to distribute such
products, and §32.23 and §32.24
provide safety criteria that must be
demonstrated prior to issuance of a
license to distribute such products.

The petitioner stated that current
regulations were overburdensome and
counterproductive, and that watch
manufacturers do not want to become
involved with the present licensing
procedures required under §32.22
concerning GTLS watches.

The NRC believes that the health and
safety impact from using timepieces
with GTLS would likely be positive
because the radiation dose to the public
from the use, storage, distribution, etc.,
of timepieces using GTLS is less than

the dose to the public from timepieces
containing tritium paint if the same
amount of tritium is used in both types
of timepieces. This is because the
tritium leak rate from timepieces using
GTLS is lower than from timepieces
using tritium paint because of
significantly lower tritium leak rates
from sealed glass tubes than from
timepieces containing the same amount
of tritium as paint. Thus, allowing the
exempt distribution of timepieces using
GTLS under the same regulatory
requirements as those used for
timepieces containing tritium paint
could result in a lower dose to an
individual and a lower collective dose
to the public. The distribution of
timepieces containing larger quantities
of gaseous tritium (up to 200 mCi) has
been approved for use under § 32.22,
“Self-luminous products.” These
timepieces have been evaluated against
the safety criteria specified in 8§32.22,
32.23, and 32.24 and have been found
acceptable.

The NRC believes that including
GTLS in §32.14(d) to allow their
exempt distribution for use under
§30.15 would reduce unnecessary
burdens for both the licensees and the
NRC. Without the adoption of this
alternative, licensees have to
manufacture timepieces under the
stringent criteria in §832.22, 32.23, and
32.24. The NRC must also review
product design against these
requirements. Because these stringent
requirements are not deemed necessary
for smaller quantities of tritium, these
burdens could be avoided without
affecting public health and safety. Based
upon the foregoing, the NRC has
concluded that the distribution under
§30.15 and § 32.14 should be allowed.

On September 19, 1997 (62 FR 49173),
the NRC published a proposed rule that
incorporated the petition in part, by
removing the existing specific testing
procedures for tritium from the
regulations and leaving only a modified
first sentence in § 32.14(d)(1):

(1) The method of containment or
binding of the byproduct material in the
product is such that the radioactive
material will be bound and will not
become detached from the product
under the most severe conditions which
are likely to be encountered in normal
use and handling.

This modification of § 32.14(d)(1)
represented a performance-based
approach by removing the existing
specific testing procedures from the
regulations and was expected to provide
increased flexibility in the regulations
and the accommodation of future
developments in the technology of
tritium illuminated timepieces, as well
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as other products exempt from the
requirements for a license under § 30.15.

I1. Public Comments on the Proposed
Rule

The comment period on the proposed
rule closed December 3, 1997. Three
comment letters pertaining to the
proposed rule were received, each
addressing a different element of the
rule. These comments are discussed in
the following section.

I11. Response to Public Comments

The first commenter approved the
changes made in § 32.14(d)(1) but
requested, as a step toward international
harmonization, that the NRC adopt the
International System of Units (SI) in
prescribing the quantities of byproduct
material incorporated into products
distributed to persons exempt from
licensing as specified in §30.15. In
addition, the commenter requested that
the quantity limit for tritium specified
in 830.15(a)(1)(i), 25 mCi, be changed to
read 27 mCi (1 GBq) to correspond to
the exempt activity of tritium specified
in the IAEA Safety Series No. 115
standard.

NRC practice is to use a dual system
in describing units; the quantities are
given in the Sl system, followed by the
guantities in parentheses in
conventional units. This system of units
is used in this final rule wherever
radiation quantities are specified.
However, no change in §30.15 is being
made at this time so that the quantity
limit will remain as 25 mCi. Regarding
the request to change the total exempt
activity for timepieces to 27 mCi in
place of the 25 mCi now in use, the NRC
is currently involved in an overall
reevaluation of the exemptions from
licensing in 10 CFR Parts 30 and 40,
including § 30.15(a)(1)(i), and will
consider the issue during that process.

The second commenter stated that the
language of § 32.14(d)(1) of the proposed
rule appeared to require 100%
containment of the tritium in watches
using tritium paint. The commenter
proposed alternative text that would
remove this inconsistency and provide
text equally applicable to watches that
utilize either tritium paint or GTLS as
to other exempt products under § 30.15.
This commenter’s suggestion has been
adopted. Section 32.14(d)(1) has been
revised in this final rule. As revised, the
rule requires that the tritium be properly
contained. The commenter also noted
that § 32.14(d)(2) of the proposed rule
did not make sense as presented and
proposed amendatory language that
contains the same concept. The
language proposed by this commenter
has been adopted in the final rule.

Accordingly, the codified text in
§32.14(d)(2) has been modified to refer
more correctly to existing prototype
testing requirements for automobile lock
illuminators.

The third commenter remarked that
the wording of the first sentence of the
proposed §32.14(d)(1) was similar to
the opening sentence of the existing
rule, and that the remainder of the
language of § 32.14(d)(1), which stated
that the performance standard is
satisfied if certain prototype tests
(applicable only to tritium paint) are
satisfied, has been removed. The
commenter noted that the proposed rule
also stated that guidance on specific
prototype testing procedures would be
provided in NUREG-1562, ‘‘Standard
Review Plan for Applications for
Licenses to Distribute Byproduct
Material to Persons Exempt from the
Requirements for an NRC License.” The
commenter indicated support for the
increased flexibility provided by the
proposed rule and for the need for clear
and unambiguous means to satisfy
stringent performance requirements
established in the previous § 32.14(d)(1).
The commenter also noted that the
relevant modifications to the guidance
document have not yet been made and
requested that the final promulgation of
the rule be coincident with the issuance
of appropriate guidance. Also this
commenter requested that, because
many timepieces are manufactured
abroad, the NRC acknowledge explicitly
in its guidance that compliance with
relevant international standards is
sufficient to ensure compliance with the
NRC performance standard.

The NRC intends to have the revised
guidance document completed by the
time this rule becomes effective.
Regarding the requirement that
timepieces manufactured abroad should
meet NRC requirements, those
timepieces should fulfill the criteria
specified in NUREG—1562 or its
equivalent.

IV. Agreement State Compatibility

Under the Atomic Energy Act, certain
regulatory functions are reserved to the
NRC. Among these are the distribution
of products to persons exempt from
licensing, as discussed in 10 CFR Part
150. Therefore, this final rule will be an
“NRC” Category of compatibility with
regard to the manufacture and initial
distribution of watches and other
products for use under an exemption for
licensing. NRC Category rules address
those regulatory areas which are
reserved to the NRC pursuant to the
Atomic Energy Act and 10 CFR Part 150.

V. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
as a categorical exclusion in 10 CFR
51.22(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

VI. Paperwork Reduction Act
Statement

This final rule reduces the burden to
applicants for licenses to distribute
timepieces by allowing them to file an
application under the provisions of
§ 32.14 rather than under the provisions
of §32.22 that, in practice, also requires
that the applicant obtain a registration
certificate. The reduction in burden is
estimated to be 21 hours per response.
Because the application requirements
contained in §32.14 and §32.22 are not
being substantively changed, no Office
of Management and Budget (OMB)
clearance is required. Part 32
requirements are approved by the OMB
approval number 3150-0001.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, an information collection unless it
displays a currently valid OMB control
number.

VII. Regulatory Analysis

The NRC has prepared a regulatory
analysis on this final rule. The analysis
examines the costs and benefits of the
revisions provided by the rule and
indicates an annual total cost saving to
the industry to be approximately
$15,000. This regulatory analysis is
available for inspection at the NRC
Public Document Room, 2120 L Street,
NW (Lower Level), Washington, DC.

VIII. Regulatory Flexibility
Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this rule does
not have a significant economic impact
on a substantial number of small
entities. The NRC has prepared a
regulatory analysis that includes
consideration of the impact of this final
rule on small entities. A copy of this
regulatory analysis is available for
inspection or copying at the NRC Public
Document Room, 2120 L Street, NW
(Lower Level), Washington, DC. The
analysis states that this regulation
would currently affect 10 licensees and
would result in a cost savings for the
industry of approximately $15,000 per
year.
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IX . Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this final
rule and, therefore, a Backfit analysis is
not required for this final rule because
these amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR Chapter I.

X. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects in 10 CFR Part 32

Byproduct material, Criminal
penalties, Labeling, Nuclear materials,
Radiation protection, Reporting and
recordkeeping requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553; the NRC
is adopting the following amendments
to 10 CFR Part 32.

PART 32—SPECIFIC DOMESTIC
LICENSES TO MANUFACTURE OR
TRANSFER CERTAIN ITEMS
CONTAINING BYPRODUCT MATERIAL

1. The authority citation for Part 32
continues to read as follows:

Authority: Secs. 81, 161, 183, 186, 68 Stat.
935, 948, 953, 954, as amended, (43 U.S.C.
2111, 2201, 2232, 2233); sec.201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

2. In §32.14, paragraph (d) is revised
to read as follows:

§32.14 Certain items containing
byproduct material; requirements for
license to apply or initially transfer.
* * * * *

(d) The Commission determines that:

(1) The byproduct material is properly
contained in the product under the most
severe conditions that are likely to be
encountered in normal use and
handling.

(2) For automobile lock illuminators,
the product has been subjected to and
meets the requirements of the prototype
tests prescribed by § 32.40, Schedule A.

Dated at Rockville, Maryland, this 9th day
of June, 1998.

For the Nuclear Regulatory Commission.
John C. Hoyle,

Secretary of the Commission.
[FR Doc. 98-16014 Filed 6—-16-98; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 34

Radiographer Certification—Certifying
Entities

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Notice of certifying entities.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) staff has completed
its evaluation of a request from the
American Society for Nondestructive
Testing, Inc. (ASNT) to be recognized as
a Certifying Entity, i.e., an Independent
Certifying Organization. The NRC staff
found that ASNT’s Industrial
Radiography Radiation Safety Personnel
(IRRSP) certification program meets the
criteria established in the NRC’s
regulations governing radiographic
operations. Therefore, the NRC
recognizes ASNT as a Certifying Entity
and individuals wishing to act as
radiographers who are certified in
isotope radiography through the IRRSP
program meet the certification
requirement specified in the regulations.
ASNT joins the following Agreement
States as certifying entities: Georgia,
Illinois, lowa, Louisiana, Nevada, North
Dakota, and Texas.

FOR FURTHER INFORMATION CONTACT: J.
Bruce Carrico, U.S. Nuclear Regulatory
Commission, Office of Nuclear Material
Safety and Safeguards, MS T8F5,
Washington, DC 20555, telephone (301)
415-7826, e-mail jbc@nrc.gov.
SUPPLEMENTARY INFORMATION: On May
28, 1997 (62 FR 28948), NRC published
a final rule in the Federal Register that
revised the regulations applicable to
industrial radiography, 10 CFR Part 34.
This overall revision of 10 CFR Part 34
introduced several new requirements.
One of these new requirements,
specified in 10 CFR 34.43(a)(1),
provides that licensees may not permit
any individual to act as a radiographer
until the individual “‘is certified through
a radiographer certification program by
a certifying entity in accordance with
the criteria specified in Appendix A of
this part (34).” This requirement
becomes effective June 27, 1999.

As defined in 10 CFR Part 34,
“Certifying Entity means an
independent certifying organization
meeting the requirements in Appendix
A of this part or an Agreement State
meeting the requirements in Appendix
A, Parts Il and Ill of this part.” An
independent certifying organization is
definedas “* * *an independent
organization that meets all of the criteria
of Appendix A to this part.” A

parenthetical sentence in 10 CFR
34.43(a)(1) states, “An independent
organization that would like to be
recognized as a certifying entity shall
submit its request to the Director, Office
of Nuclear Materials Safety and
Safeguards, U.S. Nuclear Regulatory
Commission * * *” Part | of
Appendix A to Part 34 provides the
requirements for an independent
certifying organization, and only applies
to organizations other than the
Agreement States. Parts Il and 111 of
Appendix A to Part 34 provide the
requirements for certification programs
and written examinations for a
certifying entity, and includes the
Agreement States. 10 CFR Part 34,
Appendix A does not impose new
requirements on licensees.

To be recognized as an independent
certifying organization, the organization
should be a national society or
association involved in setting national
standards of practice for industrial
radiography or non-destructive testing.
An acceptable certification program
would require training in the subjects
listed in 10 CFR 34.43(g), completion of
a written and practical examination, and
require a minimum period of on-the-job
experience.

In April 1997, NRC received a
submission from ASNT requesting
recognition as a certifying entity/
independent certifying organization.
The submission described ASNT’s
IRRSP certification program and how
the program complies with 10 CFR Part
34, Appendix A criteria. A ‘“‘team”
review approach was followed in
evaluating the submission. The team or
“working group” was composed of three
NRC staff members, two Agreement
State representatives from certifying
states, and an Agreement State
representative from a non-certifying
state. An expert in the NRC’s Office of
Nuclear Reactor Regulation, Division of
Reactor Controls and Human Factors,
Human Factors Assessment Branch also
assisted the working group in evaluating
those portions of the submission
applicable to examination development.
The working group completed its
evaluation of the submission in April
1998.

In a letter dated May 15, 1998, NRC
informed ASNT of its finding that
ASNT’s IRRSP certification program met
the criteria established in 10 CFR Part
34, Appendix A, that ASNT was
recognized as a Certifying Entity.
Individuals wishing to act as
radiographers who are certified in
isotope radiography through the IRRSP
program will meet the certification
requirement specified in 10 CFR
34.43(a)(1).
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The following Agreement States also
administer certification programs as
Certifying Entities: Georgia, Illinois,
lowa, Louisiana, Nevada, North Dakota,
and Texas. Individuals wishing to act as
radiographers who are certified in
isotope radiography through one of
these state programs will meet the
certification requirement specified in 10
CFR 34.43(a)(1).

Dated at Rockville, Maryland this 9th day
of June, 1998.
For the Nuclear Regulatory Commission.

Larry W. Camper, Chief, Materials Safety
Branch, Division of Industrial and Medical
Nuclear Safety, Office of Nuclear Material
Safety and Safeguards.

[FR Doc. 98-16135 Filed 6-16-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 29

[Docket No. SW004; Special Conditions No.
29-004-SC]

Special Conditions: Sikorsky Aircraft
Corporation, Model S76C; Application
of Rated 30-Minute Power

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Sikorsky Model S76C
helicopter. This helicopter will have a
novel or unusual design feature
associated with a new rated 30-minute
power. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
new rated 30-minute power. These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is June 17, 1998.
Comments must be received on or
before July 17, 1998.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration
(FAA), Office of the Regional Counsel,
Attention: Rules Docket No. SW004,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137; or delivered in
duplicate to the Office of the Regional
Counsel at the above address.
Comments must be marked Docket No.
SWO004. Comments may be inspected in

the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Scott Horn, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193-0110, telephone (817)
222-5125, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected helicopter.
The FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket and be submitted in
duplicate to the address specified above.
All communications received on or
before the closing date for comments
will be considered. The special
conditions may be changed in light of
the comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this special
condition must include a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. SW004.” The
postcard will be date stamped and
returned to the commenter.

Background

On November 19, 1997, Sikorsky
Aircraft Corporation applied for a
change to Type Certificate (TC) No.
H1NE for use of a rated 30-minute
power on the Model S76C helicopter.
The Sikorsky Model S76C is a transport
category A and B rotorcraft powered by
two Turbomeca Arriel 2S1 engines with
a maximum gross weight of 11,700
pounds.

This new rated 30-minute power is
intended for periods of use up to 30
minutes at any time after takeoff during
a flight performing search and rescue
missions. However, this rating is also
suitable for other missions that require
increased rotorcraft hovering capability
and duration than the current ratings
allow. The Sikorsky Model S76C

helicopter with the Arriel 2S1 engine
installation will have the following
power ratings: 30-second One-Engine-
Inoperative (OEI), 2-minute OEI,
Continuous OEI, 30-minute, Takeoff,
and Maximum Continuous ratings.

The current rotorcraft maximum
continuous rating is at the same torque
and RPM limits as the proposed 30-
minute rating. As a result, the FAA has
determined that compliance with the
structural and drive system
requirements of 14 CFR part 29 (part 29)
has not been affected by this new rating
application. In addition, all the power
parameter limits and ranges for the 30-
minute power coincide with the existing
instrument markings for the takeoff
rating. Therefore, these markings,
applied to the new 30-minute power,
have been found to comply with the
part 29 requirements.

The applicable airworthiness
requirements do not contain a 30-
minute power rating definition and do
not contain adequate or appropriate
safety standards for the type
certification of this new and unusual
engine rating. Due to increased N; (gas
turbine speed) and Ts (turbine outlet
temperature) limits for this new rating,
as compared to the existing continuous
rating, airworthiness requirements must
be developed for powerplant cooling
and operational limitations.
Additionally, for use of the 30-minute
power rating, the engine manufacturer
has established a new method to
determine the engine overhaul time.
The new method accelerates the engine
hours time-in-service when the 30-
minute rating is used. For the Sikorsky
Model S76C helicopter, the pilot is
required to record the 30-minute rating
usage, since no means of automatically
counting or recording is provided. As a
result of the additional workload to the
pilot, the FAA has determined that a
two-pilot crew is necessary to meet the
minimum flight crew requirements of
part 29.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Sikorsky Aircraft Corporation
must show that the Model S76C
helicopter with the Arriel 2S1 engine
installation meets the applicable
provisions of the regulations in effect on
the date of the application or the
applicable provisions of the regulations
as referenced in TC Number HINE. The
regulations incorporated by reference in
the TC are commonly referred to as the
“original type certification basis.”” The
regulations incorporated by reference in
TC Number H1NE are as follows:

Part 29, effective February 1, 1965,
plus Amendments 29-1 through 29-11;
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in addition, portions of Amendments
29-12, specifically, 88§29.67, 29.71,
29.75, 29.141, 29.173, 29.175, 29.931,
29.1189(a)(2), 29.1555(c)(2), 29 1557(c),
and portions of Amendment 29-13,
specifically § 29.965, and Amendment
29-21. In addition, for the Sikorsky
Model S76C (with Arriel 2S1 Engine
Configuration): Amendment 29-34
specifically 29.67(a)(1)(i), 29.923(a),
(b)(1) and (b)(3), 29.1143(f),
29.1305(a)(24) and (a)(25), 29.1521(i)
and (j), and 29.1549(e) and Amendment
36-20 of FAR 36, Appendix H; also
Special Condition No. 96—ASW-16. In
addition, the certification basis includes
certain special conditions, exemptions
and later amended sections of the
applicable Part that are not relevant to
these special conditions.

If the Administrator finds that the
applicable airworthiness regulations for
part 29 do not contain adequate or
appropriate safety standards for the
Sikorsky Model S76C because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of §21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Sikorsky Model S76C
must comply with the noise certification
requirements of part 36, and the FAA
must issue a finding of regulatory
adequacy pursuant to §611 of Public
Law 92-574, the “Noise Control Act of
1972.”

Special conditions, as appropriate, are
issued in accordance with §11.49, as
required by §811.28 and 11.29(b), and
become part of the type certification
basis in accordance with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the TC for that model
be amended later to include any other
model that incorporates the same novel
or unusual design feature, or should any
other model already included on the
same TC be modified to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model under the provisions
of §21.101(a)(1).

Novel or Unusual Design Features

The Sikorsky Model S76C will
incorporate the following novel or
unusual design features: A new rated
30-minute power which will require a
special condition for hovering cooling
test procedures and powerplant
limitations.

Applicability
As discussed above, these special
conditions are applicable to the

Sikorsky Model S76C. Should Sikorsky
Aircraft Corporation apply at a later date

for a change to the TC to include
another model incorporating the same
novel or unusual design feature, the
special conditions would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
of helicopter. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
helicopter.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register; however, as the
certification date for the Sikorsky Model
S76C is imminent, the FAA finds that
good cause exists to make these special
conditions effective upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Parts 21 and
29

Aircraft, Air transportation, Aviation
safety, Rotorcraft, Safety.

The authority citation for these
special conditions is as follows:

Authority: 42 U.S.C. 7572; 49 U.S.C.
106(g), 40105, 40113, 44701-44702, 44704,
44709, 44711, 44713, 44715, 45303.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Sikorsky Model
S76C helicopters.

1. Section 29.1049 Hovering Cooling
Test Procedures

In addition to the requirements of
§29.1049, acceptable hovering cooling
provisions must be shown for the
following conditions:

(a) At the maximum weight, or at the
greatest weight at which the rotorcraft
can hover (if less), at sea level, with the
power required to hover but not more
than 30-minute power, in-ground effect
in still air, until at least 5 minutes after
the occurrence of the highest
temperature recorded or until the
expiration of the 30-minute power
application period, whichever occurs
first; and,

(b) With 30-minute power, maximum
weight, and at the altitude resulting in
zero rate of climb for this configuration,
until at least 5 minutes after the
occurrence of the highest temperature

recorded or until the expiration of the
30-minute power application period,
whichever occurs first.

2. Section 29.1521 Powerplant
limitations

In addition to the requirements of
§29.1521 the limitations for rated 30-
minute power usage must be established
as follows:

Rated 30-Minute Power Operations

The powerplant rated 30-minute
power operation must be limited to use
for periods not to exceed 30 minutes for
hovering operations only and by:

(a) The maximum rotational speed
which may not be greater than—

(i) The maximum value determined
by the rotor design; or

(ii) The maximum value shown
during the type tests;

(b) The maximum allowable turbine
outlet gas temperature;

(c) The maximum allowable engine
and transmission oil temperatures.

(d) The maximum allowable power or
torque for each engine, considering the
power input limitations of the
transmission with all engines operating;
and

(e) The maximum allowable power or
torque for each engine considering the
power input limitations of the
transmission with one-engine-
inoperative.

Issued in Fort Worth, Texas, on June 5,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service, ASW-100.

[FR Doc. 98-16078 Filed 6-16-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-59-AD; Amendment 39—
10598; AD 98-13-10]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Model 182S
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to all Cessna Aircraft Company
(Cessna) Model 182S airplanes. This AD
requires repetitively inspecting all
engine exhaust muffler end plates (four
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total) for cracks and replacing any
muffler where an end plate is found
cracked. The AD also requires
fabricating and installing a placard that
specifies immediately inspecting all
engine exhaust muffler end plates any
time the engine backfires upon start-up.
This AD is the result of incidents where
cracks were found in an engine exhaust
muffler end plate on several of the
affected airplanes. These cracks were
caused by high stresses imposed on the
attachment of the exhaust at the area of
the firewall. The actions specified by
this AD are intended to detect and
correct damage to the engine exhaust
mufflers caused by such high stress and
cracking, which could result in exhaust
gases entering the airplane cabin with
consequent crew and passenger injury.
DATES: Effective July 8, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
August 21, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket 98-CE-59-AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106.

Information that relates to this AD
may be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98-CE-59-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Pendleton, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946-4143; facsimile:
(316) 946-4407.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA has received reports of
incidents where cracks were found in an
engine exhaust muffler end plate on
several Cessna Model 182S airplanes.
These cracks were caused by high
stresses imposed on the attachment of
the exhaust at the area of the firewall.

The design of the Cessna Model 182S
airplanes is such that, during start-up,
the engine could backfire and high
stresses could then be imposed on the
attachment of the exhaust at the area of
the firewall. These high stresses cause
cracks in the engine exhaust muffler end
plates.

The FAA'’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,

the FAA has determined that AD action
should be taken to detect and correct
damage to the engine exhaust mufflers
caused by such high stress and cracking,
which could result in exhaust gases
entering the airplane cabin with
consequent crew and passenger injury.

Explanation of the Provisions of the AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Cessna Model 182S
airplanes of the same type design, the
FAA is issuing an AD. This AD requires
repetitively inspecting all engine
exhaust muffler end plates (four total)
for cracks and replacing any muffler
where an end plate is found cracked.
The AD also requires fabricating and
installing a placard that specifies
immediately inspecting all engine
exhaust muffler end plates any time the
engine backfires upon start-up.

Compliance Time of This AD

The compliance time of the placard
requirements of this AD is presented in
calendar time instead of hours time-in-
service. The chance of the engine
backfiring upon start-up is the same for
airplanes with 25 hours TIS as it is for
airplanes with 100 hours TIS. Therefore,
to assure that the engine exhaust muffler
end plates are inspected any time the
engine backfires upon start-up on all of
the affected airplanes, a compliance
based upon calendar time is utilized.

Determination of the Effective Date of
the AD

Since a situation exists (possible
engine exhaust system damage and
exhaust gases entering the airplane
cabin with consequent crew and
passenger injury) that requires the
immediate adoption of this regulation, it
is found that notice and opportunity for
public prior comment hereon are
impracticable, and that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
opportunity to comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments
will be considered, and this rule may be
amended in light of the comments

received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—-CE-59—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a significant regulatory action
under Executive Order 12866. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
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Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-13-10 Cessna Aircraft Company:
Amendment 39-10598; Docket No. 98—
CE-59-AD.

Applicability: Model 182S airplanes, all
serial numbers, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To detect and correct damage to the engine
exhaust mufflers caused by high stresses
imposed on the attachment of the exhaust at
the area of the firewall and cracking, which
could result in exhaust gases entering the
airplane cabin with consequent crew and
passenger injury, accomplish the following:

(a) Within the next 5 days after the
effective date of this AD, accomplish the
following:

(1) Fabricate a placard that specifies
immediately inspecting all engine exhaust
muffler end plates when the engine backfires
upon start-up, and install this placard on the
instrument panel within the pilot’s clear
view. The placard should utilize letters of at
least 0.10-inch in height and contain the
following words:

“If the engine backfires upon start-up, prior
to further flight, inspect and replace (as
necessary) all engine exhaust muffler end
plates in accordance with AD 98-13-10""

(2) Insert a copy of this AD into the
Limitations Section of the airplane flight
manual (AFM).

(b) Within the next 25 hours time-in-
service (TIS) after the effective date of this
AD and thereafter at intervals not to exceed
25 hours TIS after the previous inspection
(including any inspection accomplished after
an engine backfire), inspect all engine
exhaust muffler end plates (four total) for
cracks on the forward (upstream) or aft

(downstream) end of each muffler can. Prior
to further flight, replace any engine exhaust
muffler where an end plate is found cracked.
The replacement does not eliminate the
repetitive inspection requirement of this AD.

Note 2: Cessna Service Bulletin SB98-78-
02, Issued: June 6, 1998, depicts the area to
be inspected. The actions of this service
bulletin are different from those required by
this AD. This AD takes precedence over the
actions specified in the service bulletin, and
accomplishment of the service bulletin is not
considered an alternative method of
compliance to the actions of this AD. Copies
of this service bulletin may be obtained from
the Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita, Kansas
67277.

(c) Fabricating and installing the placard
and inserting this AD into the Limitations
Section of the AFM, as required by paragraph
(a) of this AD, may be performed by the
owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(f) Information related to this AD may be
examined at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri.

(9) This amendment becomes effective on
July 8, 1998.

Issued in Kansas City, Missouri, on June
10, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-16015 Filed 6-16-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-08-AD; Amendment 39—
10596; AD 98-13-08]

RIN 2120-AA64
Airworthiness Directives; Pilatus
Aircraft Ltd. Model PC-12 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Pilatus Aircraft Ltd.
(Pilatus) Model PC-12 airplanes. This
AD requires replacing and re-routing the
power return cables on the starter
generator and generator 2, inserting a
temporary revision to the pilot operating
handbook (POH), and installing a
placard near the standby magnetic
compass. This AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Switzerland.
The actions specified by this AD are
intended to prevent directional
deviation on the standby magnetic
compass caused by an overload of
electrical current in the airplane
structure, which could result in flight-
path deviation during critical phases of
flight in icing conditions and
instrument meteorologic conditions
(IMC).

DATES: Effective July 31, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 31,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
Pilatus Aircraft Ltd., Marketing Support
Department, CH-6370 Stans,
Switzerland; telephone: +41 41-6196
233; facsimile: +41 41-6103 351. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-08-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Roman T. Gabrys, Aerospace Engineer,
Small Airplane Directorate, Airplane
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6934;
facsimile: (816) 426-2169.
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SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Pilatus Model PC-12
airplanes was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on April 1, 1998 (63
FR 15795). The NPRM proposed to
require replacing and re-routing the
power return cables on the starter
generator and generator 2; inserting a
temporary revision to the POH; and
installing a placard near the standby
magnetic compass, using at least 1/8-
inch letters, with the following words:

“STANDBY COMPASS FOR CORRECT
READING CHECK: WINDSHIELD DE-
ICE LH & RH HEAVY & COOLING
SYSTEM OFF.”

Accomplishment of the proposed
action as specified in the NPRM would
be in accordance with Pilatus PC XII
Service Bulletin No. 24-002, Rev. No. 1,
dated September 20, 1996.

The NPRM was the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Switzerland.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 40 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
12 workhours per airplane to
accomplish the cable re-routing and
replacement, and that the average labor
rate is approximately $60 an hour. Parts
will be provided free from the
manufacturer upon request.
Incorporating the POH revisions and
installing a placard may be performed
by the owner/operator holding at least a
private pilot certificate as authorized by
section 43.7 of the Federal Aviation

Regulations (14 CFR 43.7), and must be
entered into the aircraft records showing
compliance with this AD in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

Based on these figures, the total cost
impact of this AD on U.S. operators is
estimated to be $28,800, or $720 per
airplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-13-08 Pilatus Aircraft Ltd.: Amendment
39-10596; Docket No. 97-CE-08-AD.
Applicability: Model PC-12 airplanes,
serial numbers 101 through 147, certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent directional deviation on the
standby magnetic compass caused by an
overload of electrical current in the airplane
structure, which could result in flight-path
deviation during critical phases of flight in
icing conditions and Instrument
Meteorologic Conditions (IMC), accomplish
the following:

(a) Re-route and replace the starter
generator cable and the generator 2 power
return cables with new cables of improved
design in accordance with the
Accomplishment Instructions section in
Pilatus PC XII Service Bulletin (SB) No. 24—
002, Rev. No. 1, dated September 20, 1996.

(b) Remove the temporary revision titled
“Electrical Cables,” dated March 7, 1996,
from the Pilot Operating Handbook (POH)
and insert a temporary revision titled
“Electrical Cables’ Rev. 1, dated July 12,
1996, in accordance with the
Accomplishment Instructions section in
Pilatus PC XII SB No. 24-002, Rev. No. 1,
dated September 20, 1996.

(c) Install a placard with the following
words (using at least 1/8-inch letters) near
the standby magnetic compass in accordance
with the Accomplishment Instructions
section in Pilatus PC XII SB No. 24-002, Rev.
No. 1, dated September 20, 1996:

“STANDBY COMPASS FOR CORRECT
READING CHECK: WINDSHIELD DE-ICE LH
& RH HEAVY & COOLING SYSTEM OFF.”

(d) Incorporating the POH revisions and
installing a placard, as required by
paragraphs (b) and (c) of this AD, may be
performed by the owner/operator holding at
least a private pilot certificate as authorized
by section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7), and must be
entered into the aircraft records showing
compliance with this AD in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
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City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(9) Questions or technical information
related to Pilatus PC XII SB No. 24-002, Rev.
No. 1, dated September 20, 1996, should be
directed to Pilatus Aircraft Ltd., Customer
Liaison Manager, CH-6370 Stans,
Switzerland; telephone: +41 41 6196 233;
facsimile: +41 41 6103 351. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(h) The modification, replacement,
insertion, and installation required by this
AD shall be done in accordance with Pilatus
PC XII Service Bulletin No. 24-002, Rev. No.
1, dated September 20, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Pilatus
Aircraft Ltd., Customer Liaison Manager, CH-
6370 Stans, Switzerland. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Swiss AD No. HB-96-140, dated March
18, 1996, and Swiss AD No. HB 97-001, dated
January 1, 1997.

(i) This amendment becomes effective on
July 31, 1998.

Issued in Kansas City, Missouri, on June 9,
1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-16023 Filed 6—-16-98; 8:45 am]
BILLING CODE 4910-13-U

FEDERAL TRADE COMMISSION
16 CFR Parts 2 and 4

Delegation of Authority to Respond To
Requests for Information

AGENCY: Federal Trade Commission
(FTC).
ACTION: Final rules.

SUMMARY: The Commission is revising
its rules to authorize the General
Counsel’s designee to: determine
whether information is confidential or
should be placed on the public record;
respond to requests for nonpublic
information by Federal and State
agencies; determine which portions of
closed meeting transcripts or minutes to

make public; determine which portions
of compliance reports, prior approval
requests and related supplemental
materials, will be treated as confidential
when confidential treatment is
requested at the time of submission; and
respond to requests to use nonpublic
memoranda as writing samples or for
purposes of teaching, lecturing or
writing. The General Counsel will
designate the Deputy General Counsel
or an Assistant General Counsel (or a
senior manager in an equivalent level)
to make these determinations. The
Commission is adopting these changes
in order to improve and expedite the
process for responding to such requests.
The changes will affect internal
procedures only and are not intended to
influence the outcomes of requests
made under the Rules.

The Commission is inserting cross-
references to certain confidentiality
rules to clarify and make consistent its
procedures and is removing language
that is thereby made repetitive or is
otherwise unnecessary.

EFFECTIVE DATE: These amendments are
effective June 17, 1998.

FOR FURTHER INFORMATION CONTACT:

Laura Berger, Attorney, 202—-326-2471,
Office of the General Counsel, FTC,
Sixth Street & Pennsylvania Avenue,
NW, Washington, D.C. 20580.

SUPPLEMENTARY INFORMATION: The rule
amendments relate solely to agency
practice and thus are not subject to the
notice and comment requirements of the
Administrative Procedure Act, 5 U.S.C.
553(a)(2), or to the requirements of the
Regulatory Flexibility Act, 5 U.S.C.
601(2). The Paperwork Reduction Act,
44 U.S.C. 3501-3520, does not apply to
these amendments because they do not
involve a request for any person to
report, keep records, or disclose
information, and because the
amendment is purely administrative
and does not affect persons as defined
by the Act. See 5 CFR 1320.3(c), 5 CFR
1320.3(c)(4).

List of Subjects
16 CFR Part 2

Administrative practice and
procedure.

16 CFR Part 4

Administrative practice and
procedure, Sunshine Act.

For the reasons set forth in the
preamble, the Federal Trade
Commission amends Title 16, chapter 1,
subchapter A, of the Code of Federal
Regulations as follows:

PART 2—NONADJUDICATIVE
PROCEDURES

1. The authority citation for part 2,
continues to read as follows:

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C.
46.

2. Section 2.33 is revised to read as
follows:

§2.33 Compliance procedure.

The Commission may in its discretion
require that a proposed agreement
containing an order to cease and desist
be accompanied by an initial report
signed by the respondent setting forth in
precise detail the manner in which the
respondent will comply with the order
when and if entered. Such report will
not become part of the public record
unless and until the accompanying
agreement and order are accepted by the
Commission. At the time any such
report is submitted a respondent may
request confidentiality for any portion
thereof with a precise showing of
justification therefor as set out in
§4.9(c) and the General Counsel or the
General Counsel’s designee will dispose
of such requests in accordance with that
section.

3. Section 2.41(f)(5) is revised to read
as follow:

§2.41 Reports of compliance.
* * * * *

(f) * * *

(5) Persons submitting information
that is subject to public record
disclosure under this section may
request confidential treatment for that
information or portions thereof in
accordance with §4.9(c) and the General
Counsel or the General Counsel’s
designee will dispose of such requests
in accordance with that section. Nothing
in this section requires that
confidentiality requests be resolved
prior to, or contemporaneously with, the
disposition of the application.

PART 4—MISCELLANEOUS RULES

4. The authority citation for part 4
continues to read as follows:

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C.
46.

5. Section 4.9 is amended by revising
paragraphs (b)(7)(i), (c)(1) and (c)(3) to
read as follows:

84.9 The public record.
* * * * *
b * * *

(7) Compliance/Enforcement (16 CFR
2.33, 2.41). (i) Reports of compliance
filed pursuant to the rules in this
chapter or pursuant to a provision in a
Commission order and supplemental
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materials filed in connection with these
reports, except for reports of
compliance, and supplemental materials
filed in connection with Commission
orders requiring divestitures or
establishment of business enterprises of
facilities, which are confidential until
the last divestiture or establishment of
a business enterprise or facility, as
required by a particular order, has been
finally approved by the Commission,
and staff letters to respondents advising
them that their compliance reports do
not warrant any further action. At the
time each such report is submitted the
filing party may request confidential
treatment in accordance with paragraph
(c) of this section and the General
Counsel or the General Counsel’s
designee will pass upon such request in
accordance with that paragraph;

* * * * *

(c) Confidentiality and in camera
material. (1) Persons submitting material
to the Commission described in this
section may designate that material or
portions of it confidential and request
that it be withheld from the public
record. All requests for confidential
treatment shall be supported by a
showing of justification in light of
applicable statutes, rules, orders of the
Commission or its administrative law
judges, orders of the courts, or other
relevant authority. The General Counsel
or the General Counsel’s designee will
act upon such request with due regard
for legal constraints and the public
interest. No such material or portions of
material (including documents
generated by the Commission or its staff
containing or reflecting such material or
portions of material) will be placed on
the public record until the General
Counsel or the General Counsel’s
designee has ruled on the request for
confidential treatment and provided any
prior notice to the submitter required by
law.

* * * * *

(3) To the extent that any material or
portions of material otherwise falling
within paragraph (b) of this section
contain information that is not required
to be made public under §4.10 of this
part, the General Counsel or the General
Counsel’s designee may determine, with
due regard for legal constraints and the
public interest, to withhold such
materials from the public record.

6. Section 4.11 is amended by revising
paragraphs (c), (d), (f) and (g) to read as
follows:

§4.11 Disclosure requests.
* * * * *

(c) Requests from Federal and State
law enforcement agencies. Requests

from law enforcement agencies of the
Federal government for nonpublic
records shall be addressed to the liaison
officer for the requesting agency, or if
there is none, to the General Counsel.
Requests from State agencies for
nonpublic records shall be addressed to
the General Counsel. With respect to
requests under this paragraph, the
General Counsel, the General Counsel’s
designee, or the appropriate liaison
officer is delegated the authority to
dispose of them. Alternatively, the
General Counsel may refer such requests
to the Commission for determination,
except that requests must be referred to
the Commission for determination
where the Bureau having the material
sought and the General Counsel do not
agree on the disposition. Prior to
granting access under this section to any
material submitted to the Commission,
the General Counsel, the General
Counsel’s designee, or the liaison officer
will obtain from the requester a
certification that such information will
be maintained in confidence and will be
used only for official law enforcement
purposes. The certificate will also
describe the nature of the law
enforcement activity and the anticipated
relevance of the information to that
activity. A copy of the certificate will be
forwarded to the submitter of the
information at the time the request is
granted unless the agency requests that
the submitter not be notified.

(d) Requests from Federal and State
agencies for purposes other than law
enforcement. Requests from Federal and
State agencies for access to nonpublic
records for purposes not related to law
enforcement should be addressed to the
General Counsel. The General Counsel
or the General Counsel’s designee is
delegated the authority to dispose of
requests under this paragraph.
Disclosure of nonpublic information
will be made consistent with sections
6(f) and 21 of the FTC Act. Requests
under this section shall be subject to the
fee and fee waiver provisions of §4.8.

* * * * *

(f) Requests by current or former
employees to use nonpublic memoranda
as writing samples shall be addressed to
the General Counsel. The General
Counsel or the General Counsel’s
designee is delegated the authority to
dispose of such requests consistent with
applicable nondisclosure provisions,
including sections 6(f) and 21 of the
FTC Act.

(9) Employees are encouraged to
engage in teaching, lecturing, and
writing that is not prohibited by law,
Executive order, or regulation. However,
an employee shall not use information

obtained as a result of his Government
employment, except to the extent that
such information has been made
available to the general public or will be
made available on request, or when the
General Counsel or the General
Counsel’s designee gives written
authorization for the use of nonpublic
information on the basis that the use is
in the public interest.

7. Section 4.15 is amended by revising
paragraph (c)(3) to read as follows:

§4.15 Commission meetings.
* * * * *

C***

(3) Closed meeting transcripts or
minutes required by 5 U.S.C. 552b(f)(1)
will be released to the public insofar as
they contain information that either is
not exempt from disclosure under 5
U.S.C. 552b(c), or, although exempt,
should be disclosed in the public
interest. The Commission will
determine whether to release, in whole
or in part, the minutes of its executive
sessions to consider oral arguments.
With regard to all other closed meetings,
the General Counsel or the General
Counsel’s designee shall determine, in
accordance with §4.9(c), which portions
of the transcripts or minutes may be
released.

* * * * *
By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 98-16030 Filed 6-16-98; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 510
[Docket No. 96N—-0007]

Labeling of Drugs for Use in Milk-
Producing Animals

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
new animal drug regulations to remove
the existing 96-hour withdrawal time
limitation, eliminate the requirement to
calculate and label on the basis of the
number of 12-hour milking periods that
have elapsed since treatment, and
permit a milk-discard or withdrawal
time to be calculated by elapsed hours
since treatment. The agency is taking
these actions to allow greater flexibility
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in the labeling of new animal drugs for
use in milk-producing animals. The
increased flexibility will make it easier
and more economical for sponsors to
comply with the regulations. These
actions are part of FDA'’s continuing
effort to achieve the objectives set forth
in the President’s ““National
Performance Review” initiative, which
is intended to provide a comprehensive
review of all rules to identify those that
are obsolete and burdensome and to
delete or revise them.

DATES: July 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Steven D. Vaughn, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1642.
SUPPLEMENTARY INFORMATION:

l. Background

In the Federal Register of April 4,
1996 (61 FR 15003), FDA published a
proposed rule to amend the new animal
drug regulations to: (1) Remove the
existing regulatory limitation regarding
a milk-discard or withdrawal time of not
more than 96 hours, (2) eliminate the
requirement to calculate and label on
the basis of the number of 12-hour
milking periods that have elapsed since
the last treatment, and (3) permit a milk-
discard or withdrawal time to be
calculated on the basis of hours that
have elapsed from the most recent
treatment.

The requirements for labeling of new
animal drugs intended for use in milk-
producing animals at 8§510.105 and
510.106 (21 CFR 510.105 and 510.106)
of the new animal drug regulations
provide for specific labeling for
antibiotics, antibiotic-containing drugs,
and other drugs intended for use in
milk-producing animals.

The maximum 96-hour limitation in
§510.105 was based on FDA’s
perception that 96 hours constituted a
maximum practical withdrawal time for
the dairy industry. However, FDA now
recognizes that a withdrawal time
longer than 96 hours may be desirable
and practical in certain circumstances.
Accordingly, in the proposed rule, FDA
proposed to remove the 96-hour
limitation to allow the possibility of
longer withdrawal times to be
considered for milk-producing animals
on a case-by-case basis depending on
the use and safety of the drug.

Similarly, the 12-hour milking
schedule in § 510.106 was established
to calculate the number of milkings that
occur during the withdrawal period.
The 12-hour milking interval was
considered to be generally reflective of
dairy practice when this regulation was

published; however, alternative milking
schedules are in common use in the
dairy industry today. Accordingly, in
the proposed rule, FDA proposed to
revise the regulation so that the length
of the milking cycle is not specified,
eliminating the reference to the milking
interval as long as milk is discarded for
the assigned number of hours after the
latest drug treatment.

No comments were received on the
proposed rule.

Because the agency has determined
that the underlying rationale in support
of the proposed amendment remains
sound and because no comments were
received, the revisions set forth in the
proposed rule are reflected in the final
rule. In addition, in the final rule, the
agency has deleted the phrase “(in

milkings)” in §510.105 to
make it consistent with §510.106 as
amended. Also, in the final rule, the
agency has added the word “‘violative™
before the word ‘“‘residues’ in the first
sentence of §510.105(c)(2) and the
second sentence of §510.106 to clarify
that labeling statements do not refer to
any residues at or below permitted
tolerance levels that might be present.

Accordingly, the final rule: (1)
Removes the existing regulatory
limitation regarding a milk-discard or
withdrawal time of not more than 96
hours, (2) eliminates the requirement to
calculate and label on the basis of the
number of 12-hour milking periods that
have elapsed since the last treatment, (3)
permits a milk-discard or withdrawal
time to be calculated on the basis of
hours that have elapsed from the most
recent treatment, and makes minor
corrections for purposes of consistency
and clarification.

These amendments will apply only to
future approvals and will not affect
currently approved new animal drugs
unless a sponsor submits a supplement
providing for revised labeling.

As stated in the proposal, these
revisions are consistent with the goals of
the President’s National Performance
Review. The agency’s actions are part of
its continuing effort to achieve the
objectives set forth in that initiative,
which is intended to provide a
comprehensive review of all rules to
identify those that are obsolete and
burdensome and to delete or revise
them.

1l. Environmental Impact

FDA has carefully considered the
potential environmental effects of this
action and has determined under 21
CFR 25.30(k) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. This action

revises the labeling requirements for
drugs, antibiotics, and antibiotic-
containing drugs intended for use in
milk-producing animals, but will not
cause an increase in the existing level of
use or cause a change in the intended
uses of the product or its substitutes.
Therefore, neither an environmental
assessment nor an environmental
impact statement is required.

I11. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
under the Regulatory Flexibility Act (5
U.S.C. 601-612), and under the
Unfunded Mandates Reform Act (Pub.
L. 104-4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages, and distributive
impacts and equity). The Regulatory
Flexibility Act requires agencies to
examine the economic impact of a rule
on small entities. The Unfunded
Mandates Reform Act requires agencies
to prepare an assessment of anticipated
costs and benefits before enacting any
rule that may result in an expenditure
in any one year by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 (adjusted
annually for inflation).

This amendment to the new animal
drug regulations will remove the
existing regulatory requirement that
mandates a withdrawal time not exceed
96 hours, and will permit withdrawal
times to be calculated from the most
recent treatment rather than requiring a
12-hour milking schedule. These actions
will permit greater flexibility in the
labeling of new animal drugs for use in
milk-producing animals. These
amendments will apply only to future
approvals and will not affect currently
approved new animal drugs unless a
sponsor submits a supplement
providing for revised labeling. The only
compliance cost estimated for this rule
would be for those drugs that are
currently being reviewed for approval
and are still unapproved on the date the
final rule becomes effective. To the
extent that any of these drugs exist, their
sponsoring companies would incur a
very small administrative expense of
preparing a supplement to the
application to change the warning
language.

FDA concludes that this final rule is
consistent with the principles set forth
in the Executive Order and in the two
statutes. In addition, the agency has
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determined that this rule is not a
significant regulatory action as defined
by the Executive Order, so is not subject
to review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the rule would clarify
FDA policy, the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. Therefore,
under the Regulatory Flexibility Act, no
further analysis is required.

Section 202 of the Unfunded
Mandates Reform Act requires that
agencies prepare an assessment of
anticipated costs and benefits before
proposing any expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector of
$100 million (adjusted annually for
inflation) in any one year. The final rule
allowing greater flexibility in the
labeling of new animal drugs for use in
milk-producing animals is estimated to
result in insignificant expenditures of
funds by the private sector, and none by
State, local, and tribal governments.
Because the expenditures are estimated
to be insignificant, FDA is not required
to perform a cost/benefit analysis
according to the Unfunded Mandates
Reform Act.

IV. Paperwork Reduction Act of 1995

FDA has determined that this rule
contains no collections of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). FDA
concludes that the labeling
requirements described in this
document are not subject to review by
the Office of Management and Budget
(OMB) because they do not constitute a
*““collection of information’ but rather
constitute warning statements that are a
“public disclosure of information
originally supplied by the Federal
Government to the recipient for the
purpose of disclosure to the public” (5
CFR 1320.3(c)(2)). For that portion of
the labeling statement required by
§510.105(c)(2) that is not supplied to
the manufacturer (the number of hours
necessary to avoid residue in milk used
for food), the necessary information is
already required under a separate
regulation (8514.1(b)(7)(i)). This
information has already been cleared by
OMB (OMB Control number 0910—
0032).

V. Federalism

FDA has analyzed the final rule in
accordance with the principles set forth
in Executive Order 12612 and has
determined that this final rule does not

warrant the preparation of a Federalism
Assessment.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 510 is
amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

2. Section 510.105 is amended by
revising paragraph (c)(2) to read as
follows:

§510.105 Labeling of drugs for use in
milk-producing animals.
* * * * *

c * * *

(2) The label should bear the
following statement: ““Warning: Milk
that has been taken from animals during
treatment and for hours after
the latest treatment must not be used for
food”, the blank being filled in with the
figure that the manufacturer has
determined by appropriate investigation
is needed to insure that the milk will
not carry violative residues resulting
from use of the preparation. If the use
of the preparation as recommended does
not result in contamination of the milk,
neither of the above warning statements
is required.

3. Section 510.106 is revised to read
as follows:

§510.106 Labeling of antibiotic and
antibiotic-containing drugs intended for use
in milk-producing animals.

Whenever the labeling of an antibiotic
drug included in the regulations in this
chapter suggests or recommends its use
in milk-producing animals, the label of
such drugs shall bear either the
statement ““Warning: Not for use in
animals producing milk, since this use
will result in contamination of the
milk’ or the statement “Warning: Milk
that has been taken from animals during
treatment and for hours after
the latest treatment must not be used for
food”, the blank being filled in with the
figure that the Commissioner has
authorized the manufacturer of the drug
to use. The Commissioner shall
determine what such figures shall be
from information submitted by the
manufacturer and which the
Commissioner considers is adequate to

prove that period of time after the latest
treatment that the milk from treated
animals will contain no violative
residues from use of the preparation. If
the Commissioner determines from the
information submitted that the use of
the antibiotic drug as recommended
does not result in its appearance in the
milk, the Commissioner may exempt the
drug from bearing either of the above
warning statements.

Dated: June 9, 1998.
William K. Hubbard

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-16063 Filed 6-16-98; 8:45 am]
BILLING CODE 4160-01-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AR-2-1-7393; FRL-6111-3]

Approval and Promulgation of State
Implementation Plans; Arkansas;
Recodification of Air Quality Control
Regulations and Correction of Sulfur
Dioxide Enforceability Deficiencies

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Removal of direct final rule
amendments.

SUMMARY: On April 10, 1998 (63 FR
17680), EPA published a direct final
approval and a proposed approval (63
FR 17793), of a revision to the Arkansas
State Implementation Plan (SIP) which
added Arkansas Department of
Pollution Control and Ecology
Regulation #19, “Compilation of
Regulations of the Arkansas State
Implementation Plan for Air Pollution
Control,” as adopted by the Arkansas
Commission on Pollution Control and
Ecology on July 24, 1992, and submitted
to EPA on September 14, 1992. The
direct final action was published
without prior proposal because the
Agency anticipated no adverse
comments. The EPA received adverse
comments on the two April 10, 1998,
actions. The commenters asked EPA not
to consider the regulation as a revision
to the Arkansas SIP. In addition, EPA
also received a letter from the Governor
of Arkansas dated May 8, 1998,
requesting that the Federal Register
approval of the 1992 Regulation #19 be
withdrawn and that the 1992 submittal
be returned to the State. Therefore,
Region 6 is withdrawing its direct final
approval action by removing the
amendments made by the direct final
rule and restoring the regulatory text
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that existed prior to the direct final rule,
and returning the 1992 Regulation #19
submittal to the State, thereby mooting
the proposed approval action. No
further action will be taken by EPA on
this September 14, 1992, SIP revision
submittal. The Arkansas regulations
approved by EPA in 1975 and last
approved by EPA at 40 CFR
52.170(c)(27) in 1991 will continue to be
the Arkansas SIP-approved regulations.

EFFECTIVE DATE: June 17, 1998.

FOR FURTHER INFORMATION CONTACT: Bill
Deese, Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Dallas, Texas 75202,
Telephone (214) 665-7253.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the final rules section
and the short informational document
located in the proposed rules section of
the April 10, 1998, Federal Register.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Lead, Nitrogen dioxide,
Ozone, Particulate matter, Sulfur oxides,
Volatile organic compounds.

Dated: June 8, 1998.
Gregg A. Cooke,
Regional Administrator, Region 6.

For the reasons set out in the
preamble 40 CFR part 52 is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

§52.170 [Amended]

2. Section 52.170 is amended by
removing paragraph (c)(29).

3. Section 52.181 is amended by
revising paragraph (a) to read as follows:

§52.181 Significant deterioration of air
quality.

(a) The plan submitted by the
Governor of Arkansas on April 23, 1981
[as adopted by the Arkansas
Commission on Pollution Control and
Ecology (ACPCE) on April 10, 1981],
June 3, 1988 (as revised and adopted by
the ACPCE on March 25, 1988), and
June 19, 1990 (as revised and adopted
by the ACPCE on May 25, 1990),
Prevention of Significant Deterioration
(PSD) Supplement Arkansas Plan of
Implementation For Air Pollution
Control, is approved as meeting the
requirements of Part C, Clean Air Act for

preventing significant deterioration of
air quality.

* * * * *

[FR Doc. 98-16080 Filed 6—-16-98; 8:45 am]
BILLING CODE 6560-50-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on
these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Rcd
4735 (1993).

EFFECTIVE DATE: June 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted May 29, 1998, and
released June 5, 1998. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., 1231 20th Street, NW, Washington,
DC. 20036, (202) 857—-3800, facsimile
(202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 285C3 and adding
Channel 285C2 at Willcox.

3. Section 73.202(b), the Table of FM
Allotments under lowa, is amended by
removing Channel 298A and adding
Channel 298C3 at Castana.

4. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by removing Channel 260A and adding
Channel 260C3 at Macon.

5. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 295C1
and adding Channel 294C1 at Clinton.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-16068 Filed 6-16-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Notice of Determination To
Retain Endangered Status for the
Bruneau Hot Springsnail in
Southwestern Idaho Under the
Endangered Species Act

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of determination.

SUMMARY: The U.S. Fish and Wildlife
Service, in a court-ordered
reconsideration of the 1993 final listing
decision, affirms its earlier
determination that listing the Bruneau
Hot Springsnail (Pyrgulopsis
bruneauensis) as endangered is
appropriate. Federal protection
pursuant to the Endangered Species Act
of 1973 (Act), as amended, for the
Bruneau Hot Springsnail is thus
continued. This species occurs only in
a complex of flowing thermal springs
arising from a single source aquifer
along the Bruneau River in Owyhee
County, ldaho. Bruneau Hot
Springsnails are not known to occur
elsewhere and have not been located
outside of the thermal plumes of hot
springs entering the Bruneau River. The
primary threat to this species is the
reduction of thermal spring habitats
from agricultural-related ground water
withdrawal/pumping.

DATES: The effective date of this notice
is June 17, 1998.
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ADDRESSES: The complete file for this
notice is available for inspection, by
appointment, during normal business
hours at the Snake River Basin Office,
U.S. Fish and Wildlife Service, 1387 S.
Vinnell Way, Room 368, Boise, ldaho
837009.

FOR FURTHER INFORMATION CONTACT:
Robert Ruesink at the above address,
208/378-5243.

SUPPLEMENTARY INFORMATION:
Background

This notice of determination is in
response to a June 29, 1995, U.S. Court
of Appeals for the Ninth Circuit (Court)
decision directing the Service to
reconsider the listing of the Bruneau
Hot Springsnail (Idaho Farm Bureau
Federation v. Babbitt, 58 F.3d 1392
(1995)). In its ruling, the Court directed
the Service to provide the public with
“* * *notice and a period in which to
comment on the U.S. Geological
Survey’s (USGS) * * *” 1993 report
and “* * *also provide the public with
any other new information * * * the
Service planned to consider. The Court
further stated that the public could
submit any other information relevant to
determining whether the Bruneau Hot
Springsnail should continue to be listed
as endangered. The following
determination is based on a review of all
existing information used in the original
1993 listing rule, and new information
received since that time, including
information contained in written
comments received during three public
comment periods, totaling 218 days.

Current Status

Boys Malkin first collected the
Bruneau Hot Springsnail in thermal
springflows at the Indian Bathtub in
upper Hot Creek along the Bruneau
River in 1952 (Hershler 1990). The
following year, W.F. Bar collected
additional specimens, which were sent
to J.P. Morrison of the U.S. National
Museum in Washington, D.C. (now the
National Museum of Natural History)
(Hershler 1990). Taylor (1982) pursued
subsequent field and laboratory studies
of this species from 1959 through 1982.
Based on these studies, Taylor prepared
a brief physiological and biological
description of the species and suggested
the common name of the Bruneau Hot
Spring Snail. In 1990, Robert Hershler
formally described the species from type
specimens collected from the Indian
Bathtub in Hot Creek, naming it
Pyrgulopsis bruneauensis, with a new
common name of Bruneau Hot
Springsnail (Hershler 1990).

Adult Bruneau Hot Springsnails have
a small, globose to low-conic shell

reaching a length of 5.5 millimeters
(mm) (0.22 inch (in.)) with 3.75 to 4.25
whorls. Fresh shells are thin,
transparent, white-clear, appearing
black due to pigmentation (Hershler
1990). In addition to its small size (less
than 2.8 mm (0.11 in.) shell height),
distinguishing features include a verge
(penis) with a small lobe bearing a
single distal glandular ridge and
elongate, muscular filament. They are
dioecious (individuals are either male or
female) and lay single round to oval
eggs on hard surfaces such as rock
substrates or other snail shells
(Mladenka 1992).

The species occurs in flowing thermal
(hot) springs and seeps with water
temperatures ranging from 15.7° Celsius
(C) (60.3° Fahrenheit (F)) to 36.9° C
(98.4° F) ( Mladenka and Minshall
1996). The highest Bruneau Hot
Springsnail densities (greater than 1000
individuals per square meter (m2) (100
per square foot (ft2)) occur at
temperatures ranging from 22.8° C (73°
F) to 36.6° C (98° F) ( Mladenka and
Minshall 1996). Bruneau Hot
Springsnails have not been located
outside thermal plumes of hot springs
entering the Bruneau River. They occur
in these habitats on the exposed
surfaces of various substrates, including
rocks, gravel, sand, mud, algal film and
the underside of the water surface
(Mladenka 1992). However, during the
winter period of cold ambient
temperatures and icing, Bruneau Hot
Springsnails are most often located on
the undersides of outflow substrates,
habitats least exposed to cold
temperatures (Mladenka 1992). In
madicolous habitats (thin sheets of
water flowing over rock faces), the
species has been found in water depths
less than 1 centimeter (cm) (0.39 in.).
Current velocity is not considered a
significant factor limiting Bruneau Hot
Springsnail distribution, since they have
been observed to inhabit nearly 100
percent of the available current regimes
(Mladenka 1992). In a September 1989
survey of 10 thermal springs in the
vicinity of the Hot Creek-Bruneau River
confluence, the total number of Bruneau
Hot Springsnails per spring ranged from
1to 17,319 (Mladenka 1992). The
species abundance fluctuates seasonally
but is generally stable under persistent
springflow conditions (Mladenka 1992;
Robinson, et al. 1992; Royer and
Minshall 1993; Varricchione and
Minshall 1995; Varricchione and
Minshall 1996; Varricchione and
Minshall 1997). Depending on site
conditions, abundance is influenced
primarily by temperature, spring

discharge, and chlorophyll ratios
(Mladenka 1992).

Based on the most recent survey in
1996, Bruneau Hot Springsnails were
found in 116 of 204 small, flowing
thermal springs and seeps along an
approximately 8 kilometer (km) (5 mile
(mi)) length of the Bruneau River in
southwestern Idaho (Mladenka and
Minshall 1996). Surveys conducted
since 1991 indicate a general decline in
the number of occupied sites from a
total of 130 occupied springs to the
current 116 springs, representing a 10
percent decrease (Mladenka 1992, 1993;
Mladenka and Minshall 1996). The
majority (n = 86) of occupied springs are
located upstream of the confluence of
Hot Creek with the Bruneau River
(Mladenka and Minshall 1996). In 1996,
Bruneau Hot Springsnail occurred in an
additional 10 spring sites at the
confluence of Hot Creek and 20 sites
downstream (Mladenka and Minshall
1996). Since 1991, the total number of
thermal springs in the Bruneau River
has decreased by approximately 5
percent (from 214 to 204), the number
of springs occupied by Bruneau Hot
Springsnails has decreased by 10
percent (from 130 to 116), and the total
surface area of springs occupied by
Bruneau Hot Springsnails has decreased
by 13 percent (from 496 to 430.2 m2
(5338.9 to 4630.7 ft2)) (Mladenka and
Minshall 1996).

Total site area (including all thermal
springs and seeps, occupied and
unoccupied by Bruneau Hot
Springsnails) increased by 4.3 percent
from 1991 to 1996 (Mladenka and
Minshall 1996). Most of this increase
was due to lower flows at one
unoccupied spring site, resulting in
more exposure of thermal outflow area
below Buckaroo Dam, downstream of
the majority of the occupied springs
(Mladenka and Minshall 1996). Further
analysis of the total spring surface area
shows that from 1991 through 1996,
there was a 32 percent decrease at upper
(above the confluence with Hot Creek)
occupied spring sites versus a 41
percent increase in lower occupied
springs (Mladenka and Minshall 1996).
Most of the thermal springs and seeps
containing Bruneau Hot Springsnails are
small and occur mainly upstream of the
confluence of Hot Creek with the
Bruneau River. From 1991 to 1996, the
number of occupied sites decreased 20
percent (107 to 86) upstream of the
confluence of Hot Creek with the
Bruneau River, decreased 17 percent (12
to 10) at the confluence, and increased
45 percent (11 to 20) downstream of the
confluence. Many of the thermal springs
located in the downstream section are
unsuitable as habitat for the Bruneau
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Hot Springsnail, due to high
temperatures (greater than 37° C (98.6°
F)). Surveys completed by Mladenka
and Minshall in 1993 and 1996 found
the size of occupied sites ranged from
0.1 m2 (1 ft2) to 120 m2 (1291.9 ft2) in
1993 and from 0.02 m2 (0.22 ft2) to 84
m2 (904 ft2) in 1996 (Mladenka 1993;
Mladenka and Minshall 1996).

Bruneau Hot Springsnails prefer areas
of locally warm water. Mladenka (1992)
found, however, that there is a
maximum thermal tolerance limit of 35
°C (95 °F), and that few Bruneau Hot
Springsnails occurred in cooler springs,
with minimum temperatures to 15.7 °C
(60.3 °F). Springs with cooler minimum
temperatures are likely warmer in the
summer (greater than 20 °C (68 °F)),
providing the species opportunities for
increased growth and reproduction
(Mladenka 1992). Temperature extremes
affect both abundance and recruitment
of Bruneau Hot Springsnails (Mladenka
1992).

Spring sites occupied by Bruneau Hot
Springsnail are located primarily above
the high-water mark of the Bruneau
River. Some of the Bruneau Hot
Springsnail colonies are separated by
distances of less than 1 meter (m) (3.28
feet (ft)) (Mladenka and Minshall 1996).
The Bureau of Land Management (BLM)
measured spring outflow elevations at
12 thermal springs from November 1993
to December 1993 (J. David Brunner,
BLM, in litt. 1994). Due to time
constraints, thermal springs that were
measured for elevations represented the
upper and lower most springs within
the Bruneau River corridor, a few
thermal springs in between, and the
Indian Bathtub spring. Spring elevations
ranged from 803.7 m (2636.9 ft) to 815.7
m (2676.1 ft) (Brunner, in litt. 1994). Of
the 12 thermal springs measured, 2 were
not occupied by Bruneau Hot
Springsnail. The Indian Bathtub (the
type locality) occurs at an elevation of
814.7 m (2672.9 ft) and the uppermost
thermal spring site occurs at 815.7 m
(2676.61 ft).

The hot springs and seeps that occur
along the Bruneau River are outflows of
the Bruneau Valley geothermal aquifer
(Berenbrock 1993). Based on studies
conducted by Mladenka (1992) and
Varricchione and Minshall (1997),
seasonal fluctuations in water discharge
(flow over rockfaces) and water
temperatures occur at some occupied
spring sites. Discharge fluctuations
correspond with pumping; lower flows
in the late spring to early fall when the
need for pumping is greatest, and higher
flows during late fall to spring when the
need for pumping is lowest.
Temperatures can affect Bruneau Hot
Springsnail recruitment; reproduction

usually occurs between 20° and 35 °C
(68° and 95 °F), but growth and
reproduction is retarded at temperatures
cooler than 24 °C (75.2 °F) (Mladenka
1992).

The Indian Bathtub area (now covered
with sediment) and most of the thermal
springs along the Bruneau River
upstream of Hot Creek are on lands
administered by the BLM, while most
Bruneau Hot Springsnail habitats
downstream of the Indian Bathtub and
Hot Creek are on private land.

The Indian Bathtub spring and its
outflow, Hot Creek, represent the type
localities of the Bruneau Hot
Springsnail. Taylor (1982) found that
the Bruneau Hot Springsnail population
and its habitat at the Hot Creek/Indian
Bathtub spring site had been reduced by
more than 90 percent from 1954 to 1981.
Taylor (1982) noted in 1981 that the
remaining Bruneau Hot Springsnail
population at the Indian Bathtub spring
occurred on vertical rock cliffs (rockface
sites) protected from flash flood events.
Varricchione and Minshall (1997) found
that “The rockface sites are probably
more suitable for Bruneau Hot
Springsnail success * * *”” because
they provide the necessary substrate for
reproduction. In 1964, spring discharge
at the Indian Bathtub spring was
approximately 9,300 liters per minute
(L/min) (2,400 gallons per minute (gal/
min)). By 1978, discharge had dropped
to between 503.8 to 627.8 L/min (130 to
162 gal/min) (Young et al. 1979). By the
summer of 1990, discharge was zero
during the summer and early fall
(Berenbrock 1993). Taylor (1982)
speculated that this reduction in
rockface seep flows would leave the
Bruneau Hot Springsnail vulnerable to
the occasional flash-flood events known
to occur in the Hot Creek drainage.

Today, water from the Indian Bathtub
sinks below the ground surface and
reemerges about 300 m (984.3 ft) below
the bathtub area (Varricchione and
Minshall 1997). In 1991, a flash flood
event occurred sending large amounts of
sediment into the Hot Creek drainage
and resulting in a 50 percent reduction
in the size of the Indian Bathtub (a
portion of which is now covered by
approximately 10 feet of sediment)
(Mladenka 1992). Rockface habitat in
the immediate vicinity of Indian
Bathtub was also severely reduced and
covered with sediment during this and
other flash flood events (Mladenka
1992). Ongoing population monitoring
studies indicate a lack of movement or
recruitment of Bruneau Hot Springsnails
back to the original Hot Creek/Indian
Bathtub sites (Varricchione and
Minshall 1997). Varricchione and
Minshall (1997) suggest several factors

including unsuitable substrate type
(primarily silt and sand, with little to no
available rockface surfaces), weak
migration abilities, fish predation, and a
lack of an upstream colonization that
may have prevented the Bruneau Hot
Springsnails from returning to the upper
Hot Creek and Indian Bathtub sites.
Visible spring discharge at the Indian
Bathtub continues to be low, ranging
from 5.9 and 11 liters per second (0.21
and 0.39 cubic feet per second) and is
intermittent in most years (Varricchione
and Minshall 1997; Derrill J. Cowing,
USGS, in litt. 1996).

The Bruneau Hot Springsnails appear
to be opportunistic grazers feeding upon
algae and other periphyton in
proportions similar to those found in
their habitat (Mladenka 1992). However,
Bruneau Hot Springsnail densities are
lowest in areas of bright green algal
mats, while higher Bruneau Hot
Springsnail densities occur where
periphyton communities are dominated
by diatoms (Mladenka 1992). Diatoms
may provide a more nutritious food
source than other food types and their
presence may explain higher snail
densities in such areas (Gregory 1983;
Mladenka 1992). Bruneau Hot
Springsnails may select for general food
quality rather than selecting for
individual food items. Mladenka (1992)
noted that fluctuations in Bruneau Hot
Springsnail abundance corresponded
with changes in food quality based on
chlorophyll content.

Sexual maturity can occur within 2
months, with a sex ratio approximating
1:1. Reproduction occurs throughout the
year except when inhibited by high or
low temperatures (Mladenka 1992).
Reproduction occurs at temperatures
between 24° to 35 °C (75.2° to 95 °F)
(Mladenka 1992). At sites affected by
high ambient temperatures during
summer and early fall months,
recruitment corresponds with cooler
periods. Sites with cooler ambient
temperatures also exhibit recruitment
during the summer months. Bruneau
Hot Springsnails use ‘““hard’ surfaces
such as rock substrate to deposit their
eggs, or they may deposit eggs on other
snail’s shells when suitable substrates
are unavailable (Mladenka 1992).

Mladenka (1992) believed that some
natural transfer of Bruneau Hot
Springsnails may occur among sites.
The mechanisms for dispersal possibly
include waterfowl passively carrying
Bruneau Hot Springsnails up or down
the river corridor and spates (a sudden
overflow of water resulting from a
downpour of rain or melting of snow) in
the Bruneau River that would carry
Bruneau Hot Springsnails into other
warm spring areas downstream. Thus,
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dispersal would favor upstream to
downstream genetic exchange
(Mladenka 1992).

Common aquatic community
associates of the Bruneau Hot
Springsnail include three molluscs,
Physella gyrina, Fossaria exigua, and
Gyraulus vermicularis; the creeping
water bug (Ambrysus mormon minor);
and the skiff beetle (Hydroscapha
natans) (Bowler and Olmstead 1991). In
addition, Hot Creek and several of the
thermal springs along the Bruneau River
support populations of exotic guppies,
(Poecilia reticulata and Tilapia sp.).
Guppies were apparently originally
released into upper Hot Creek at the
Indian Bathtub, from which they spread
downstream and into nearby thermal
springs and seeps along the Bruneau
River (Bowler and Olmstead 1991).

The Bruneau study area, delineated
by Berenbrock (1993), was purposely
limited geographically to focus on the
hydrology of the regional geothermal
aquifer system where the effects of
pumping on thermal springs discharge
may be occurring. Specifically, the
USGS implemented a study of the
geohydrology of the Bruneau area,
including ground water recharge,
discharge, movement and hydraulic
head; and determined the effects of
ground water pumping on hydraulic
heads and spring flows that could affect
the Bruneau Hot Springsnail and its
habitat. Thermal spring habitats of the
Bruneau Hot Springsnail are formed as
a result of water discharging from faults
or fractures originating from the
underlying, confined volcanic-rock
(geothermal) aquifer (Berenbrock 1993).
These natural, artesian vents discharge
at the ground surface where the ground
surface level or elevation is lower than
the potentiometric or hydraulic head of
the geothermal aquifer. Berenbrock
(1993) has developed a conceptual
model of the geothermal aquifer system
that characterizes the geohydrology of
the aquifer system in the Bruneau study
area. Using both direct and indirect
evidence, the model describes the
hydraulic connection between the large
aquifer system underlying the Bruneau
study area and the series of thermal
springflows along the Bruneau River
containing Bruneau Hot Springsnails.
The 1554 square kilometer (km2) (600
square mile (mi2)) Bruneau study area
encompasses the Bruneau, Little and
Sugar valleys in north-central Owyhee
County and is underlain with
hydraulically connected sedimentary
and volcanic rocks that together form a
regional geothermal aquifer.

In general, ground water in the
geothermal aquifer originates from
natural recharge from precipitation in

and around the Jarbidge and Owyhee
mountains south of the Bruneau study
area (Young and Lewis 1982, Mink
1984). Ground water flows northward
from volcanic rocks to sedimentary
rocks where it is discharged as either
natural springflow, ground water well
withdrawals, or leaves the area as
underflow (Berenbrock 1993). Natural
recharge to the regional geothermal
aquifer underlying the 1554 km2 (600
mi2) Bruneau area was estimated to be
approximately 70,281 cubic dekameters
(dam3) (57,000 acre-feet (ac-ft))
(Berenbrock 1993). Prior to extensive
ground water development,
approximately 12,453 dam3 (10,100 ac-
ft) was discharged from springflows.
The estimated recharge amount is a
minimum value because 10 percent of
the contributing area was not estimated
due to inadequate data being available
(Berenbrock 1993).

Ground water withdrawals from wells
for domestic and agricultural purposes
began during the late 1890’s
(Berenbrock 1993). From 1890 to 1978,
well discharge increased from zero to
approximately 50,059.8 dam3 (49,900
ac-ft) per year. Changes in discharge
from thermal springs corresponds with
changes in hydraulic head, which
fluctuate seasonally and are
substantially less during late summer
than in the spring (Berenbrock 1993).
Water in the volcanic-rock in the
northern part of the study area near Hot
Creek is confined by the overlying
sedimentary rocks, with temperatures at
the surface ranging from 15 °C to more
than 80 °C (59 to 176 °F) (Young et al.
1979).

Berenbrock (1993) described both the
geothermal aquifer as well as a shallow,
unconfined cold-water aquifer within
the upper layer of sedimentary rock.
This “‘second” aquifer system is
recharged from the infiltration of
precipitation, streamflow, and applied
irrigation water. Both Mink (1984) and
Berenbrock (1993) indicated that there
may be recharge from upward-moving
geothermal water into the cold-water
aquifer. Mink (1984) also believes that
additional recharge to the shallow water
aquifer may be occurring through leaks
in irrigation wells. Mink (1984) believed
that leaks from uncased or poorly cased
wells were an additional reduction in
water levels in the geothermal aquifer.

Previous Federal Actions

Dr. Dwight Taylor carried out a field
survey of the status of the Bruneau Hot
Springsnail in 1981 and 1982. His status
report, received by the Service on
November 3, 1982, was the basis for the
placement of this species on the
Service’s comprehensive notice of

review on invertebrate candidate
species published in the Federal
Register (49 FR 21664) on May 22, 1984.
A candidate species is a species for
which the Service has substantial
information on hand to support the
biological appropriateness of proposing
to list as endangered or threatened. The
Service first proposed the Bruneau Hot
Springsnail for listing as endangered on
August 21, 1985 (50 FR 33803). The
comment period on this proposal,
which originally closed on October 21,
1985, was extended to December 31,
1985 (50 FR 45443). To accommodate
public hearings in Boise and Bruneau,
Idaho, the comment period was
reopened until February 1, 1986 (50 FR
51894). At the time of the hearings and
subsequently, the Idaho Department of
Water Resources (IDWR) and others
questioned the Service’s analysis of
available scientific information. In
particular, IDWR believed that surveys
of available habitat were incomplete and
the analysis of human induced impacts,
such as pumping, was erroneous. To
address these concerns and to solicit
additional information, on December 30,
1986, the Service reopened the public
comment period until February 6, 1987
(51 FR 47033).

Following the extension of the
comment period in which the IDWR
proposed additional biological and
hydrological studies in the Bruneau-
Grandview area, a decision was agreed
upon by two former Idaho U.S. Senators
and the Service to develop a multi-
agency cooperative conservation plan
for the Bruneau Hot Springsnail. In
1987, the U.S. Congress appropriated
additional monies to the Service to fund
these studies. Information developed
from these studies was to be used to
develop a cooperative conservation
(management) plan to conserve and
protect the Bruneau Hot Springsnail,
precluding the need to list the species
under the Act. Three agencies
conducted these studies: IDWR, USGS,
and Idaho State University (ISU). The
IDWR was funded to: (1) prepare a
Geographic Information System for the
study area to provide a detailed
information base from which to derive
management decisions, including
existing data and data to be developed
by USGS and ISU; (2) prepare geological
maps to define the bedrock geology and
record the location, elevation, flow and
temperature of area springflows; and (3)
evaluate and analyze Federal and State
laws applicable to a conservation plan
for Bruneau Hot Springsnails and assess
management alternatives open to the
IDWR to protect Bruneau Hot
Springsnail habitats. The USGS was
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funded to develop and implement a
three-phase ground water study of the
Bruneau River valley and basin. The
study focused on describing the
hydrology of the regional geothermal
aquifer system and associated thermal
springs, with an overall goal to
determine the cause of declining
springflows affecting the Bruneau Hot
Springsnail and its habitat. Finally,
funds were provided to ISU to study the
biological, ecological, and physiological
needs of the Bruneau Hot Springsnail.

The Service entered into a short-term
conservation easement with Owen
Ranches, Inc., landowners of the
Bruneau Hot Springsnail’s habitat in
Indian Bathtub spring. The conservation
agreement included fencing, through
funds provided by the Service, to
regulate livestock use and improve
stream conditions. Although the
agreement expired in October 1992, the
current landowner has honored the
terms of the agreement and voluntarily
excludes livestock grazing from the
Indian Bathtub spring.

OnJuly 6, 1992, the Idaho
Conservation League and the Committee
for Idaho’s High Desert filed a lawsuit
over the failure of the Service to make
a determination and publish in the
Federal Register a decision regarding
the listing of the Bruneau Hot
Springsnail. To respond to the lawsuit,
and to ensure the accuracy of any final
decision concerning the appropriateness
of listing, the Service reopened the
public comment period to solicit any
new information on October 5, 1992 (57
FR 45762), for a period of 30 days, and
on December 18, 1992 (57 FR 60610), for
a period of 10 days.

A final rule listing the Bruneau Hot
Springsnail as endangered, without
critical habitat, was published in the
Federal Register on January 25, 1993
(58 FR 5938). On February 26, 1993, the
Idaho Farm Bureau Federation, Owyhee
County Farm Bureau, Idaho Cattle
Association, Owyhee County
Cattleman’s Association and Owyhee
County Board Of Commissioners
(Plaintiffs), jointly filed a Notice of
Intent to challenge the listing. On May
7, 1993, the Plaintiffs filed a Complaint
for Declaratory and Injunctive Relief in
the U.S. District Court for the District of
Idaho to overturn the final listing rule.
On December 14, 1993, Senior United
States District Court Judge Harold L.
Ryan issued a ruling in favor of the
Plaintiffs and set aside the final listing
rule (Judgment) for the Bruneau Hot
Springsnail (Civil No. 93—0168-E-HLR).
In the Judgment, Judge Ryan stated that
the Service committed “* * * serious
due process violations * * *”” and
t* * * court finds the final rule to be

arbitrary, capricious, an abuse of
discretion, and otherwise not in
accordance with law.”

The district court decision was
appealed to the United States Court of
Appeals for the Ninth Circuit by two
intervening conservation groups, the
Idaho Conservation League and
Committee for Idaho’s High Desert. On
June 29, 1995, the appellate court
overturned the district court decision
and reinstated the Bruneau Hot
Springsnail to the endangered species
list. However, the appellate court
concluded that the Service should have
made the draft USGS report (i.e.,
Berenbrock 1992) available for public
review, as the Service relied largely on
this report to support the final listing
rule. The appellate court directed the
Service to provide an opportunity for
additional public comment on the final
USGS report (Berenbrock 1993) and
other new information, and to
reconsider its original 1993 listing
decision.

To comply with the appellate court’s
direction, the Service published a notice
on September 12, 1995 (60 FR 47339),
announcing that the USGS report
(Berenbrock 1993), and other reports
and data pertaining to the listing of the
Bruneau Hot Springsnail were available
for public comment for 60 days, until
November 13, 1995. In response to a
request from Susan E. Buxton on behalf
of her client (John B. Urquidi, J &J
Ranches, Bruneau, Idaho), the Service,
in a notice published on November 13,
1995 (60 FR 56976), extended the public
comment period until December 15,
1995. Over 400 comments were received
from individuals and agencies during
this 95-day public comment period.

Public Law 104—6 enacted by
Congress on April 10, 1995, placed a
moratorium on the expenditure of the
Service’s listing funds beginning in
October 1995 that remained in effect
until April 26, 1996, when President
Clinton approved the Omnibus
Reconciliation Act of 1996. As a result,
the Service was unable to comply with
the June 1995 court decision and
complete a reconsidered listing
decision. After the moratorium was
lifted, the Service established priorities
for completing listing actions based on
interim guidance issued on March 11,
1996 (61 FR 9651), final guidance for
fiscal year 1996 on May 16, 1996 (61 FR
24722), and final guidance for fiscal
year 1997 issued on December 5, 1996
(61 FR 64475). These guidance
documents focused the Service’s limited
listing funding on emergency listing and
multi-species final rules. Consequently,
the Service took no action on the
Bruneau Hot Springsnail during fiscal

year 1996. Although listing priorities
allowed the Service to take final action
on this court decision beginning in
fiscal year 1997, it had been over one
year since the close of the last public
comment period. Therefore, the Service
solicited additional comments and
made available for public review new
information and other data pertaining to
the Bruneau Hot Springsnail received
since the last comment period. On
January 23, 1997 (62 FR 3493), the
Service opened a second public
comment period for 46 days until March
10, 1997. Because of requests from the
High Desert Coalition Inc., Bruneau
Valley Coalition and Quey Johns, the
Service opened a third public comment
period, for an additional 77 days, until
June 9, 1997, in a notice published on
March 25, 1997 (62 FR 14101). Fifteen
comments were received from
individuals and agencies during these
two additional comment periods in
1997. In total, 416 comments were
received between September 1995 and
June 1997 during 3 public comment
periods.

Summary of Comments and
Recommendations

Comments were received from 416
individuals and agencies during the 3
public comment periods from
September 1995 to June 1997 (60 FR
47339, 60 FR 56976, 62 FR 3493, 62 FR
14101) for a total of 218 days.
Additionally, advance notice of re-
opening the comment periods was given
to several people by telephone for the
January and March 1997 comment
periods. Persons notified represented
various interested parties in this issue
including; Dick Bass, Owyhee County
Commissioner; Tim Lowry, Chair of the
Owyhee County Land Use Planning
Committee (OCLUPC); Cindy Bachman,
Chair of the Endangered Species
Subcommittee for the OCLUPC; Eric
Davis, President of the Bruneau Valley
Coalition; and Laird Lucas, Land and
Water Fund. Advance notice, including
a press release and background
information, was also sent by mail, fax
and/or phone to Idaho Senators Larry
Craig and Dirk Kempthorne, Idaho
Representatives Mike Crapo and Helen
Chenoweth, Idaho State Senator Laird
Noh, and ldaho State Representative
Golden Longhaired. Legal notices
announcing each of the public comment
periods were published in five Idaho
newspapers: ldaho Statesman, Boise;
Glenns Ferry Pilot, Glenns Ferry; ldaho
Press Tribune, Nampa; Owyhee
Avalanche, Homedale; and Mountain
Home News, Mountain Home. Fifty-
three copies of the Federal Register
notices of public comment periods were
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sent to various interested parties,
including 7 Federal agencies, the 8-
member Idaho Water Resources Board,
IDWR, Idaho Department of Fish and
Game (IDFG), Idaho Department of
Parks and Recreation (IDPR), ISU, the
Idaho Congressional delegation,
Governor Phillip Batt, State of Idaho
elected officials including State
Representatives Frances Field and
Golden Longhaired and State Senators
Laird Noh and R. Clair Wetherell,
Elmore and Owyhee County
Commissioners and 19 other
individuals.

The majority of the comments
opposed endangered species status for
the Bruneau Hot Springsnail—of the
dissenting comments, 349 comment
letters were derived from the same
source (i.e., a form letter) received
during the first re-opened comment
period in September 1995 and were
considered together as one comment.
Comments opposed to endangered
species status were received from Idaho
Governor Philip Batt, Idaho State
Senator Grant Ipsen, IDWR, the Office of
the State Treasurer, the Owyhee County
Board of Commissioners, OCLUPC, and
other user groups. No request for a
public hearing was received.

Comments of a similar nature or point
of concern are grouped for consideration
and response. A summary of these
issues and the Service’s response to
each are discussed below.

Issue 1: Several respondents believe
that the range of the Bruneau Hot
Springsnail is not completely known.
They stated that comprehensive surveys
have not been conducted throughout all
potentially suitable habitat in the region
and one study (Mladenka 1995)
surveyed fewer sites than previous
surveys. Because it is believed that the
Bruneau Hot Springsnail has stabilized
(based on studies from 1992 through
1996) or appears to be increasing in
certain areas, some respondents stated
that the species is not truly endangered.
Also, some respondents believe that the
fish predation study was inadequate to
determine if fish predation is a threat to
the Bruneau Hot Springsnail. It is also
believed that Bruneau Hot Springsnails
are highly adaptable and can easily
relocate. For example, a colony is being
kept in an aquarium at the BLM, Boise
District office indicating that the species
may be adaptable to environments
outside their thermal spring habitats in
the Bruneau River.

Service Response: Snail surveys have
been conducted in Idaho and elsewhere
since 1994 (Frest, in litt. 1994; Frest and
Johannes 1995; Robert Hershler,
Smithsonian Institution, in litt. 1994,
1995). Surveys included regions within

the Great Basin, including Utah, Nevada
and eastern Idaho, and the Interior
Columbia Basin. Thermal springs along
the Bruneau River have been re-
surveyed specifically for additional
Bruneau Hot Springsnail sites in 1993
and 1996 (Mladenka and Minshall 1993,
1996). No other new information has
been presented to the Service to
substantiate the claim that the Bruneau
Hot Springsnail is not endemic to
springs along Hot Creek and the
Bruneau River drainage. No historic
collections of this species have been
verified in other areas of the United
States. In 1991, Mladenka (Mladenka
1992) described the known range of the
Bruneau Hot Springsnail as an 8 km (5
mi) reach of the Bruneau River, above
and below the confluence of Hot Creek.
Other studies outside the Bruneau River
corridor (Terrence J. Frest, DEXIS, in
litt. 1994; Frest and Johannes 1995;
Hershler in litt. 1994, 1995) have not
located additional sites for the Bruneau
Hot Springsnail.

Studies conducted by Mladenka
(1992) and Mladenka and Minshall
(1993; 1996) indicate a general decline
in the total number of thermal springs
along the Bruneau River, the number of
springs occupied by Bruneau Hot
Springsnails and a general decline in
densities of Bruneau Hot Springsnails
(see BACKGROUND section for further
discussion). Mladenka and Minshall
(1993) found dead Bruneau Hot
Springsnails at one previously occupied
spring site where flows had recently
diminished and nine additional spring
sites showed noticeable reductions in
discharge. From 1991 to 1996, the total
number of springs had been reduced
from 214 to 204. The number of springs
occupied by Bruneau Hot Springsnails
had declined from 130 to 116.
Additionally, although Mladenka and
Minshall’s (1993; 1996) population
densities were only estimates, there
appears to be a trend in declining
densities overall that corresponds to the
decline in the number of occupied
spring sites.

While two of the three populations of
the Bruneau Hot Springsnail monitored
since 1991 appear to be stable
(Varricchione and Minshall 1997), the
Service believes that all remaining
habitat for this species is threatened by
those factors described in this rule
(Factors A and E, Summary of Factors
Affecting the Species). Given that all
thermal springs along this reach of the
Bruneau River arise from a single
regional geothermal aquifer (Berenbrock
1993), Bruneau Hot Springsnails and
their habitats continue to be threatened
by long-term declines in the Bruneau
Valley aquifer. The Bruneau Hot

Springsnail, endemic to this small
geographic area in southwestern Idaho,
and its habitat are totally dependent on
remaining thermal springflows
originating from this single source of
ground water. As noted by Varricchione
and Minshall (1997), “Given enough
reduction in springflow, Bruneau Hot
Springsnail populations (at the two
monitored sites) could be reduced to
abundances that are too small to remain
viable.”

Regarding the comment that
Mladenka’s 1995 survey study looked at
fewer sites than previous surveys, the
purpose of the study was to survey the
macroinvertebrate assemblages in
several thermal springs along the
Bruneau River in the vicinity of its
confluence with Hot Creek. The Service
funded this study to further define the
species richness of the thermal springs
occupied by the Bruneau Hot
Springsnail. Due to the replication of
species found in several of the initial
hot springs sampled, the Service made
a decision that sampling fewer sites
would be representative of all thermal
springs along the Bruneau River. This
study, therefore, was not strictly a
Bruneau Hot Springsnail survey.

A study to determine the effects of
fish predation on the Bruneau Hot
Springsnail was conducted by
Varricchione and Minshall (1995a). The
study focused on two exotic species of
fish, Gambusia and Tilapia, in the Hot
Creek drainage. Hot Creek no longer has
a viable population of Bruneau Hot
Springsnails (too few in total numbers
of individuals), and no Bruneau Hot
Springsnails were detected in the diet of
these two species of fish (Varricchione
and Minshall 1995a). Mladenka (1992)
however, found Gambusia aggressively
preying upon Bruneau Hot Springsnails
in a controlled (aquarium) environment.
Additionally, a commenter indicated
that the time of year that the fish
predation study was undertaken was
inappropriate since water temperatures
may have been too cold and Bruneau
Hot Springsnails are less available
during winter conditions. The fish
predation study was undertaken during
the winter months, which for the Hot
Creek site is the optimal time for
reproduction and recruitment of
Bruneau Hot Springsnails. Water
temperatures in the summer reach or
exceed the thermal maximum
temperature due to exposure to higher
ambient temperatures (Varricchione and
Minshall 1997). During periods of
higher temperatures, the species retreats
to areas protected from high ambient
temperatures among sedges, underneath
rocks or under superficial algal mats
(Mladenka 1992). Pending further study,
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the Service considers the presence of
these two exotic fishes a possible threat
to Bruneau Hot Springsnails residing in
Hot Creek and at other thermal spring
sites along the Bruneau River.

Bruneau Hot Springsnails may be
limited in their ability to relocate and
re-colonize new spring sites. The
parameters required for acceptable
habitat are specific in nature, i.e.
minimum and maximum temperatures
of 7.6 and 35.7° C (45 and 96° F)
respectively and adequate substrate and
spring discharge (Varricchione and
Minshall 1997). Mladenka (1992) found
that reproduction occurred at
temperatures between 20 and 35° C (68
and 95° F), with a noted decline in
reproduction (and hence recruitment) at
24° C (75.2° F). Few springs along the
Bruneau River meet these requirements.
Mladenka (1992) indicated that
dispersal likely occurs through spates
within the Bruneau River corridor.

Since approximately 1985, the BLM
has maintained a population of Bruneau
Hot Springsnails in an aquarium. The
environment is being artificially
maintained using an aquarium heating
device and periodic additions of
distilled water, with occasional
augmentations of water from Hot Creek.
Due to the regular maintenance required
of this system, the Service does not
consider this population a viable and
sustainable population under the
definition of recovery for endangered
species.

Issue 2: Many respondents believe
that the Service did not use the best or
sufficient scientific information in
listing this species. Other comments
indicated that few sites have been
surveyed for the presence of the
Bruneau Hot Springsnail and that the
surveys were biased against farming and
ranching. Other concerns were that
monitoring has not been adequate to
assess the status of the species. Many
respondents believe that this species is
widespread and additional populations
exist elsewhere that have not been
reported. Several respondents also
stated that because Bruneau Hot
Springsnail populations are stable or
increasing at some sites, listing is not
appropriate. One commenter indicated
that because monitoring was terminated
in 1993, data collected subsequently
was hot reliable.

Service Response: The Service
believes that the decision to retain the
Bruneau Hot Springsnail as endangered
is based on the best available scientific
information. The Service is unaware of
any bias on the part of the researchers
involved in biological or ground water
studies. The Service believes that all
research has been conducted in a

professional and credible scientific
manner.

Ground water studies conducted by
the USGS, funded by the Service
beginning in 1989, with monitoring of
water levels, spring discharge and
pumping rates continuing until
September 1996. Biological surveys and
monitoring for the Bruneau Hot
Springsnail, funded by the BLM and the
Service, have been ongoing through ISU
from 1991 through 1996. Although
Bruneau Hot Springsnails have been
located at new thermal spring sites, all
these sites are within the known range
of the species, an 8 km (5 mi) reach of
the Bruneau River (Mladenka and
Minshall 1993, 1996) and all these
thermal springs are subject to similar
threats affecting the single source
geothermal aquifer providing the
necessary springflows. It has been
documented that from 1992 to 1996,
there has been an overall reduction in
the number of thermal springs along the
Bruneau River; the number of thermal
spring sites occupied by Bruneau Hot
Springsnails; and a reduction in the
overall densities of Bruneau Hot
Springsnails at the known occupied
sites (see BACKGROUND section and issue
#1 for further discussion). As already
discussed, thermal springs along the
Bruneau River are influenced by
activities affecting the condition of a
single geothermal aquifer. The decision
to continue the listing of the Bruneau
Hot Springsnail is appropriate based
primarily on continued habitat loss and
modification resulting from reduced
thermal springflows.

As previously stated in the issue #1
response, snail surveys have been
conducted in Idaho and elsewhere since
1994 (Frest, in litt. 1994; Frest and
Johannes 1995; Hershler, in litt. 1994,
1995). These surveys included regions
within the Great Basin, including Utah,
Nevada and eastern Idaho, and the
Interior Columbia Basin. Thermal
springs along the Bruneau River have
been re-surveyed specifically for
additional Bruneau Hot Springsnail
sites in 1993 and 1996 (Mladenka and
Minshall 1993, 1996). No other new
information has been presented to the
Service to substantiate the claim that the
Bruneau Hot Springsnail is not endemic
to springs along Hot Creek and the
Bruneau River drainage. No historic
collections of this species have been
verified in other areas of the United
States. The Bruneau Hot Springsnail is
part of a small group of thermophile
species (requiring high temperatures for
normal development), most or all of
which are highly endemic (Frest and
Johannes 1995). In addition, most taxa
in the Pyrgulopsis genus are endemic to

a single spring or spring groups widely
separated from each other
geographically (Frest and Johannes
1995).

In regard to the comment about an
abrupt halt to monitoring efforts * * *
“In light of Mr. Lobdell’s abrupt
termination of the 1992 data collection
for the (Bruneau Hot Springsnail),
reliance on the ISU Stream Ecology
Center Studies—all referencing the 1992
data gathering activities—are suspect.”,
the Service believes this refers to a brief
halt in 1992-1993 data gathering as a
result of the 1993 listing of the Bruneau
Hot Springsnail, at which time the
species was given the full protection of
the Act. The Service issues permits to
individuals wishing to conduct research
to further the recovery of the species.
Once the necessary permitting
requirements under section 10 of the
Act were satisfied, data collection for
the 1992-1993 season continued and
was completed. The Service is satisfied
with the reliability of the data.

Issue 3: Some respondents believed
that the Bruneau Hot Springsnail is not
native or does not appear to have any
ecological significance and therefore
should not be listed.

Service Response: Congress directed
that, in determining whether a species
warrants listing under the Act, the
Service may consider only the five
factors set forth in section 4(a)(1) of the
Act. These factors do not include the
“‘ecological significance’ of the species;
hence, the Service has no authority to
decline to list a species on the basis of
whether or not the species is considered
ecologically significant.

Issue 4: Many respondents believe
that the hydrologic studies conducted to
date are inconclusive with regard to
determining that water withdrawals
cause the decline in the geothermal
aquifer. Many noted that the 1993 USGS
report (Berenbrock 1993) is incorrect or
incomplete because it does not account
for the effects of climatic (e.g., drought)
or geologic factors that may be affecting
springflow and well discharge
characteristics and Bruneau Hot
Springsnail population estimates, even
accounting for the significant reductions
in pumping in recent years. Recent
reports (Cowing, in litt. 1996; Karl J.
Dreher, IDWR, in litt. 1997) indicate that
water levels in the aquifer have
increased. It was also suggested that
studies on the dynamics of the local
aquifer system should be subject to
independent peer-review. Many
respondents believe that the recharge
calculation error found in the draft
USGS report (Berenbrock 1992) is still
unresolved and should be corrected
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before further assessment of the aquifer
can occur.

Service Response: Berenbrock (1993)
indicated that water levels and spring
discharge were likely not related to
recent climatic (drought) conditions. It
has been established that recharge to the
aquifer is related to precipitation in the
Jarbidge Mountain range (Berenbrock
1993). The effect of this recharge is over
several thousand years, as evidenced by
the age of the water currently residing
in the aquifer. Although the amount of
withdrawals has been reduced since
1981, from 61,526.7 dams3 (49,900 ac-ft)
to a low of 40,935.6 dam3 (33,200 ac-ft)
in 1987 (1995 levels were 45,374.4 dam3
(36,500 ac-ft)), spring discharge and
available Bruneau Hot Springsnail
habitat have continued to decline
(Cowing, in litt. 1996). Berenbrock
(1993) calculated natural recharge to the
geothermal aquifer to be 70,281 dam3
(57,000 ac-ft) (Berenbrock 1993). This
value does not account for the
underflow (recharge) drained by the
Little Jacks and Logan creeks, which
represents 10 percent of the contributing
area. Therefore, the natural recharge
estimated by Berenbrock (1993) is a
minimum value only. Total estimated
discharge from springs prior to
extensive ground water development
was approximately 12,453 dam3 (10,100
ac-ft). Between 1978 and 1991 total well
withdrawals were 673,218 dam3
(546,000 ac-ft), averaging 51,786 dam3
(42,000 ac-ft) per year.

The Service concurs with
Berenbrock’s (1993) conclusions and
with the results of the continued
monitoring efforts by USGS through
September 1996 (Cowing, in litt. 1996).
The conclusions reached by Berenbrock
and the monitoring data demonstrate a
relationship between water levels in the
aquifer, seasonal variations in water
levels, spring discharge, and pumpage
rates. Annual pumpage rates are related
to climatic conditions in the Bruneau
Valley, i.e., well withdrawals increase
when spring precipitation is low. Spring
discharge exhibits a similar seasonality
to water level measurements June
through September, reflecting the
amount of pumping through the
irrigation season (Cowing, in litt. 1996).
A relation between potentiometric
levels and spring discharge has
persisted through the drought and into
“normal’”’ precipitation cycles. As
indicated above, although ground water
levels may be depleted fairly rapidly by
human utilization for agricultural or
other uses, the geothermal aquifer
recharge typically occurs very slowly
and from a source well outside the
Bruneau area (see Factor A of the
Summary of Factors Affecting the

Species section for further discussion).
Therefore, although there was a slight
increase in water levels at some well
monitoring sites in 1996, and a slight
increase in spring discharge at some
springs monitored at the same time, the
general trend for Bruneau Hot
Springsnail habitat remains in decline
and water levels in the geothermal
aquifer are low when compared to
historic levels. Of the 19 wells within
the Bruneau study area, 11 wells have
continued to show slight declines in
water levels, and 6 have shown slight
increases in water levels (2 wells were
difficult to determine from graphs)
(Cowing, in litt. 1996) . In general, water
levels in the geothermal aquifer
continue to decline.

A relation between hydraulic head
and spring discharge has been
established, the Service has not received
any new information indicating a
change in this relation between total
aquifer discharge (including spring
discharge, underflow and well
withdrawals) and recharge. The
question of what levels of pumping can
occur without further declines in
aquifer water levels and thermal spring
flows has not been defined.

The USGS report and document
review process consists of a three-step
process: (1) local (originating office)
review includes review by 2 district
(Idaho) colleagues that are experts in the
technical information contained in the
report, review by the section supervisor
and editorial review by an experienced
editor; (2) regional USGS review
includes another specialist review by a
technical expert in the discipline of the
report and a second editorial review;
and (3) USGS headquarters review
involves a third technical reviewer and
a third editorial review. The final
document is then signed by the Director
of the USGS. In the case of Berenbrock
(1992), IDWR was provided a copy of
the draft document prior to the Service
completing the original listing rule.
IDWR used the information in preparing
their contractual report submitted to the
Service entitled “Analysis of
Management Alternatives and Potential
Impacts on Ground-Water Development
Due to Proposed Endangered Species
Classification of The Bruneau Hot
Springs Snail” (IDWR 1992).

The recharge “error” referred to by
comments relates to a miscalculation of
natural recharge using Darcy’s equation
in the draft 1992 Berenbrock report. The
error in natural recharge occurred due to
a miscalculation in average hydraulic
conductivity (Jerry Hughes, USGS, in
litt. 1993). The final (1993) version of
the Berenbrock report (pages 23 through
26) incorporates the correct information

for calculating natural recharge by
another method. Therefore, the Service
believes that the issue of “‘errors” in the
draft report has been resolved.

Issue 5: Some respondents believed
that there is no evidence that reducing
agricultural or domestic water use will
actually benefit Bruneau Hot
Springsnail habitat. Other comments
suggested that casing deep wells to
reduce leakage would contribute to
water conservation and reduce or
remove the need to list this species.
Two respondents referred to the
disappearance of ‘“‘Deer Water’’ in Hot
Creek (as an indicator that declining
water levels have occurred in the
historic past). It was also speculated that
stabilization of the aquifer will occur at
some point in the future.

Service Response: The Service
believes that on-going, unrestricted
ground water pumping has contributed
to the loss of Bruneau Hot Springsnail
thermal spring habitats in the Bruneau
River drainage. Protection of the
remaining Bruneau Hot Springsnail
habitat can only be achieved through
cooperative efforts with the State of
Idaho and others, which address water
levels within the geothermal aquifer and
the maintenance of thermal springflows.

It is recognized that the geothermal
aquifer in the Bruneau Valley is a
complex, multi-layered aquifer, and that
water leakage may occur in a stepwise
fashion upward between permeable
zones through faults, fractures, and
wells (Kimball E. Goddard, USGS, in
litt. 1995; IDWR 1992; Mink 1984;
Leland R. Mink, IWRRI, in litt. 1995)
(see BACKGROUND section for further
discussion). The ground water reservoir
in the aquifer functions as a three-
dimensional flow system: (1) water
flows northward from the recharge area
in the Jarbidge and Owyhee mountains,
where it is discharged as springs and as
seepage to streams or leaves the area as
ground water underflow; (2) in recharge
areas there is a downward component of
water movement; and (3) in discharge
areas there is an upward component
(Berenbrock 1993). In 1984, the Idaho
Water Resources Research Institute
(IWRRI), along with the University of
Idaho, proposed an investigation of
geothermal wells to determine whether
older or uncased wells are losing water
to the upper aquifer and determine the
feasibility and estimated cost of
repairing those wells (Mink and
Lockwood 1995). Mink and Lockwood
(1995) indicated that Ron Hiddleston
(drilling expert in Mountain Home)
believed that “* * * there are very few
properly constructed wells in the
Bruneau Valley.” Mink and Lockwood
(2995) also found that Merion Kendall
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(in 1989) estimated that 77 percent of
the wells in the Bruneau area had the
potential for interaquifer flow. Mink and
Lockwood (1995) concluded that water
is moving horizontally out of wells into
shallower, more permeable zones. It was
not determined what volume of water
could be moved from the deeper aquifer
(geothermal) to the shallower aquifer
(cold-water) system. In 1995, the Service
provided $2,500 to IWRRI to evaluate
the cross-flow potential of individual
wells. It was not until the summer of
1997 that IWRRI was able to obtain
permission to investigate a single well.
By the close of the public comment
period in June 1997, the Service had not
received a report from IWRRI on the
results of their limited investigation.
The Service agrees with others (Goddard
1995; IDWR 1992; Mink 1984, Mink and
Lockwood 1995) who believe that
leakage from some agricultural wells
may be a contributing factor in the loss
of water from the geothermal aquifer.

No information has been provided to
the Service regarding the specifics of the
disappearance of ‘“‘Deer Water’’ and
there has been no reference to ““Deer
Water” in previous studies. Therefore,
the Service is unaware of a prehistoric
disappearance of ‘“‘Deer Water’” on Hot
Creek.

Although the Service agrees that
“*stabilization” of the aquifer may occur
some time in the future, it is uncertain
that “stabilization” can occur before
there is further loss of thermal spring
habitats. A relationship between
hydraulic head and spring discharge has
been established; the Service has not
received any new information
indicating a change in this relation
between total aquifer discharge
(including spring discharge, underflow
and well withdrawals) and recharge.
The question of what levels of pumping
can occur without further declines in
aquifer water levels and thermal spring
flows has not, to our knowledge, been
defined. If water levels in the
geothermal aquifer system in the
Bruneau area continue to decline, the
Service believes that thermal springs
will eventually cease to flow and
Bruneau Hot Springsnails and their
habitat will be eliminated.

Issue 6: Many respondents stated that
existing regulatory mechanisms are
sufficient to protect this species in lieu
of listing. For example, the Bruneau
Valley Coalition has developed a habitat
conservation plan; the Governor of
Idaho stated that ‘““‘as soon as the bull
trout conservation plan is complete, (he)
will turn the State’s attention to
developing a conservation plan for the
(Bruneau Hot Springsnail)” (Phillip E.
Batt, Governor of Idaho, in litt. 1995);

and the Idaho State Legislature has
developed State law to prevent the
waste or “mining”’ of ground water
(Dreher, in litt. 1997). Dreher (in litt.
1997) asserted that water withdrawals
have never exceeded 61,526.7 dam3
(49,900 ac-ft), which is below the
natural recharge calculated by USGS
and therefore, concern for further loss of
thermal springs is probably not
warranted. Many respondents believe
that listing the Bruneau Hot Springsnail
would adversely affect local and
regional planning efforts that are
currently in progress. For example, the
IDWR has designated the area as a
Ground Water Management Area
(GWMA), which should provide
protection for the aquifer and ensure
adequate flows for the Bruneau Hot
Springsnail. IDWR has presented
alternatives to listing that would protect
Bruneau Hot Springsnail habitat and
these alternatives have been
incorporated into the Owyhee County
Land Use and Management Plan.

Service Response: IDWR can regulate
ground water development in the
Bruneau area. Through this regulatory
authority, IDWR may designate an area
as a GWMA if it has been determined
that a ground water basin or part thereof
may be approaching the conditions of a
‘“critical ground water area” (1.C. 42—
233a et seq.). Under this designation,
the Director of IDWR may approve
applications for permits only after it is
determined that sufficient water is
available (1.C. 42—-233a et seq.). In 1982,
the IDWR established the Bruneau-
Grandview area as a GWMA (Dreher in
litt. 1997). Since that time, no new water
withdrawal permits have been issued
for agricultural use. The Director may
also determine whether or not a ground
water supply is insufficient to meet
demand within a designated water
management area and will order those
water rights holders on a time priority
basis to cease or reduce withdrawal of
water until it is determined that there is
sufficient ground water (1.C. 42—-233a et.
seq.). The State of Idaho has determined
that a level of 61,526.7 dam3 (49,900
ac-ft) does not constitute “mining’ of
ground water in the Bruneau-Grandview
area. This amount of withdrawal was
reached in 1981 (Cowing, in litt. 1996).
Withdrawals have ranged from 56,471 to
40,935.6 dam3 (45,800 to 33,200 ac-ft),
with an average amount of 45,390 dam3
(36,813 ac-ft) over a 13-year period from
1982 to 1995, excluding 1994 (Cowing,
in litt. 1996). Although withdrawal rates
have remained below the 1981 level,
aquifer levels continued to decline
through 1994, with only a slight
increase in water levels occurring in

early 1996. At this time, pumping rates
during the late 1996 to early 1997
irrigation season are unknown. Pumping
rates have been similar to 1995 levels
due to higher precipitation during the
1996 irrigation season. To date, the State
of Idaho has not taken any action to
implement legislation intended to
control existing withdrawals (Dreher in
litt. 1997).

In 1992, IDWR developed four
management alternatives to preclude the
listing of the Bruneau Hot Springsnail.
Three of the alternatives were included
by the Owyhee County Commissioners
(OCC) in the Owyhee County Interim
Comprehensive Land Use and
Management Plan (OCC 1993). The
preferred alternative by both IDWR and
OCC was Alternative A, to “‘Do
Nothing.” In support of Alternative A,
IDWR (1992) stated that “it is not
reasonable to assume that all spring
flows are declining or that water levels
will decline at the same rate as
monitored springs and wells.” IDWR
further stated that there are *‘no data to
support how much of (the) decline (in
spring flow) is related to the extended
drought in southern Idaho and how
much might be related to ground water
withdrawals.” IDWR also asserted that
“with the existing reduced level of
ground water withdrawal, due in large
part to the Conservation Reserve
Program, aquifer water levels would
normally be expected to reduce their
rate of decline if drought conditions
were no longer present.” IDWR assumed
that only those springs with elevations
lower than Indian Bathtub are being
affected by reduced spring flows and
that at some point in the future, when
the aquifer stabilizes, these springs also
will stabilize. As indicated under issue
#4 the Service believes that there is a
strong relationship between water levels
in the geothermal aquifer, spring
discharge and ground water pumping
rates, with short-term climatic patterns
not a significant factor in the long-term
declines that have occurred. Until the
trend of declining thermal springflows
is reversed, the Bruneau Hot Springsnail
will remain endangered because of
threats to its habitat.

In 1995, the State of Idaho authorized
the creation and supervision of Water
Management Districts (WMD) by IDWR
(Idaho Code (I.C.) 42—-705 et seq.).
Activities to be performed include
monitoring of ground water levels at
ground water diversions before and
during pumping activities; and
immediate reporting to the Director any
water diversions that may have been
diverted without a water right or in
violation of a water right. To date, the
Bruneau/Grandview area has not been



32990

Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/Rules and Regulations

designated as a WMD. The Service is
aware of only one WMD to be developed
for the State of Idaho—for the Eastern
Snake River Plain.

The Service recognizes that the water
conservation and other measures could
be implemented to the benefit of
Bruneau Hot Springsnail habitat in this
region, and finds that participation in
these programs could contribute
significantly to reducing some of the
short-term threats to the Bruneau Hot
Springsnail. However, only the State of
Idaho has the regulatory authority to set
limits on the development of new wells,
impose conservation measures, and
require meters on all wells in the
Bruneau/Grandview area (IDWR 1992).
Other than the restriction mentioned
above for new agricultural use wells, no
other regulatory measures have been
exercised by IDWR. It should be noted
that as of June 9, 1997, and the
implementation of the Conservation
Reserve Program (CRP) and the
restriction of no new agricultural use
wells, there has not been any significant
improvement to water levels in the
geothermal aquifer.

In 1995, the Bruneau Valley Coalition
developed a proposed ‘‘Habitat
Maintenance and Conservation Plan for
the Bruneau Hot Springsnail’ (Plan).
The Plan proposed two phases of
implementation. Phase 1 had four tasks
including: (1) collection and analysis of
existing data; (2) downhole geophysical
testing to identify wells that may have
subsurface leakage problems; (3)
development of corrective action plans
and cost estimates for repair of leaking
wells; and (4) identification of
additional wells that may be impacting
Bruneau Hot Springsnail habitat. Phase
2 included six tasks: (1) implementing
corrective actions, such as casing,
grouting, sealing and/or abandoning
specific wells identified in Phase 1; (2)
information and education programs
targeting congressional offices, farm and
ranch families and other entities to
support water conservation programs
such as the Conservation Reserve
Program; (3) locate private abandoned
leaking wells previously unaccessible
due to private property access
constraints; (4) investigate water
transfers, including swapping ground
water for early season surface flood
water; (5) develop an alternative water
supply for the Indian Bathtub spring;
and (6) evaluate the feasibility of
transplantation sites for new Bruneau
Hot Springsnail colonies. On March 3,
1995, the Service met with Jim Yost,
representing the Bruneau Valley
Coalition, to discuss our comments and
suggestions regarding the proposed
Plan. In summary, the Service noted

that the Plan: (1) was limited to a 6-mile
radius from the Indian Bathtub spring
and failed to address other critical
ground water withdrawal areas; (2)
appears to be a ‘““more studies’ approach
rather than corrective actions; (3) does
not provide information on the amount
of water that would be conserved if a
well was repaired or provide an
accounting system for monitoring the
success of well repairs; and (4) needed
to state a goal that reflected the removal
of threats to the species or that the
aquifer would be maintained at a
specific level, measured by water levels
within specific wells. Additionally, the
Plan makes no commitment on the part
of any of the signatory parties to
implement specific actions. The Service
has not been contacted subsequently
and is unaware whether the Bruneau
Valley Coalition’s Plan has been
finalized or approved by any of the
affected interested parties.

During the September 1995 public
comment period, the Governor of Idaho
stated that “‘as soon as the bull trout
conservation plan is complete, (he) will
turn the State’s attention to developing
a conservation plan for the (Bruneau
Hot Springsnail)” (Phillip E. Batt,
Governor of Idaho, in litt. 1995). As of
June 9, 1997, no conservation plan for
the Bruneau Hot Springsnail had been
initiated or developed by the Governor’s
office. On August 11, 1997, the
Governor’s office invited several
agencies and individuals to participate
in a Bruneau Hot Springsnail
Conservation Committee. Two meetings
have been organized by the State to
discuss and update the Bruneau Hot
Springsnail biological information.
Actions to remove the threats to the
species have not been discussed. The
Service strongly supports this effort and
will continue to participate in these
efforts by the State.

Issue 7: Many respondents indicated
that the Service should consider the
following actions for restoration/
recovery of the species to preclude
listing of the species: transplant the
Bruneau Hot Springsnail back to Hot
Creek; exchange water rights with BLM-
held water rights to benefit the Bruneau
Hot Springsnail; substitute surface water
for the loss of ground water; mitigate the
effects of flash flooding in Hot Creek;
develop individual Habitat
Conservation Plans. It was also noted
that the ban on new wells and
rehabilitation of new wells has occurred
and therefore additional protection for
the Bruneau Hot Springsnail is
unnecessary.

Service Response: According to
section 2(b) of the Act, “* * * the
purposes of this Act are to provide a

means whereby the ecosystems upon
which endangered species and
threatened species depend may be
conserved.” Although captive
propagation and translocation can be
valid conservation tools in recovery
efforts for some species, the Service
maintains that in the case of the
Bruneau Hot Springsnail, these
measures would not contribute to
secure, self-sustaining populations in
their natural habitat. Translocation can
only occur into native, secure habitats;
therefore, the question of adequate
thermal springflows must be addressed
prior to any translocation efforts. The
Service acknowledges that restoring
springs flows within the historic range
(i.e., Hot Creek) of the Bruneau Hot
Springsnail would contribute to
recovery of this taxon. Without the
assurance of adequate springflows in
Hot Creek or at the Indian Bathtub
spring, actions to remove sediment from
the Indian Bathtub would not provide
for improved habitat conditions at that
site. Water rights exchange, surface
water substitution, development of
Habitat Conservation Plans and other
actions that may improve habitat
suitability for the Bruneau Hot
Springsnail will be addressed during
during the development of a recovery
plan for this species.

The Service has acknowledged that in
1982 IDWR instituted a ban on all new
agricultural (nondomestic) wells. We
are unaware however, of any
rehabilitation efforts for leaking of
existing wells (see issue #4 for further
discussion of well leakage). The
persistent trend in decline of the
geothermal aquifer continues to be the
primary concern for the survival and
recovery of the Bruneau Hot
Springsnail.

Issue 8: A few comments indicated
that funding has been provided for
Bruneau Hot Springsnail conservation
and that an accounting of that funding
should be provided. The Bruneau Valley
Coalition questioned what the Service
has done specifically to protect the
Bruneau Hot Springsnail.

Service Response: The U.S. Congress
appropriated money to the Service to
fund studies starting in 1987.
Information gained from the studies was
to be used to develop a cooperative
conservation (management) plan to aid
in the long-term conservation and
protection of the Bruneau Hot
Springsnail. To date a conservation plan
has not been finalized. The three
entities involved in the studies for the
cooperative conservation planning
efforts included the IDWR, USGS, and
ISU. The IDWR was to accomplish three
primary tasks through the studies: (1)
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prepare a Geographic Information
System (GIS) for the study area; (2)
prepare geological maps to define the
bedrock geology and record the location,
elevation, flow and temperature of area
springflows; and (3) evaluate and
analyze Federal and State laws
applicable to development of a
conservation plan for the Bruneau Hot
Springsnail and assess management
alternatives open to IDWR to protect the
species habitats. The Service also
provided funds for the USGS to develop
and implement a three-phase ground
water study of the Bruneau River valley
and basin. The study focused on the
hydrology of the regional geothermal
system and surrounding hot springs,
with an overall goal to determine the
cause of declining springflows affecting
the Bruneau Hot Springsnail. Finally,
the Service provided funds to the
Stream Ecology Center, ISU, to study the
biological, ecological, and physiological
needs of the Bruneau Hot Springsnail.
The Service also entered into a short-
term conservation agreement with Owen
Ranches, Inc., owners of much of the
snail’s habitat in Hot Creek and the
Indian Bathtub springs. Terms of the
agreement included fencing to regulate
livestock use. Expiration of this
agreement coincided with the
completion of the hydrologic studies by
USGS.

In 1990 through 1996, subsequent to
the funding provided by the
Congressional appropriation, the
Service has provided funding to USGS,
ISU, and IWRRI to continue various
monitoring efforts. From September
1994 through September 1996, the
Service provided funds to the USGS to
conduct the following action items on
an annual basis: (1) monthly water-level
measurement for 11 wells in the
Bruneau area; (2) semi-annual water-
level measurement for one well; (3)
operation of continuous water-level
recorders in 6 wells; (4) monthly
discharge measurements for 8 springs;
(5) annual ground water pumpage in
Sugar, Bruneau, and Little Valleys; and
(6) flume construction for spring
discharge measurement (first year only).
Due to Service-wide funding shortfalls,
these funds were unavailable after
September 1996.

The Service also provided: funding to
IWRRI to develop preliminary
information regarding well-leakage (see
issue #4 for more detailed information);
funding to ISU in 1993 and 1996 to re-
survey Bruneau Hot Springsnail habitats
along the Bruneau River; and additional
funding to ISU in 1994 to conduct a
thermal spring invertebrate survey along
the Bruneau River.

In addition to the Congressional
appropriation and Service funding, the
BLM has provided challenge cost-share
funding from 1994 through 1997 to ISU
to continue biological/ecological studies
on the Bruneau Hot Springsnail at three
monitoring sites. The BLM also funded
the installation of additional fencing
around Hot Creek drainage on the west
side of the Bruneau River and cadastral
surveys (elevational measurements) of
selected springs in the Bruneau River.
Maintenance of the fencing along the
west side of the Bruneau River is being
provided by the permittees in the
affected allotments. An Environmental
Assessment for fencing on the east side
of the Bruneau River has been written,
but is currently under protest by the
Idaho Watershed Project. Until the
concerns by this group are resolved, the
BLM has provided upland watering for
livestock as well as requiring permittees
to provide weekly riding in the Bruneau
River canyon and removal of any
livestock that may stray into the river
corridor.

Issue 9: Many respondents were
concerned with the effect of the
Conservation Reserve Program (CRP)
reductions and asked whether the
Service has consulted on proposed
requirement and eligibility changes in
the program. It was also asserted that
the Service should encourage more
participation in the CRP.

Service Response: As discussed under
Factor A, “Summary of Factors
Affecting the Species”, the loss of
participation in the CRP could have a
serious effect on the continued
withdrawal of water from the
geothermal aquifer. As further discussed
in issues #2, 4, 5 and Factors A and D
in “Summary of Factors Affecting the
Species” of this rule, water withdrawals
have an effect on the continuing decline
of the geothermal aquifer, and
consequently the loss of thermal springs
along the Bruneau River. In spite of the
enrollment of nearly 6,880 acres of
Bruneau area croplands in the CRP
since 1981, water levels in the
geothermal aquifer continued to decline.
The Service believes that total well
discharge has declined from a maximum
of 61,526.7 dam3 (49,900 ac-ft) in 1981
to 42,785 dams3 (34,700 ac-ft) in 1991, in
large part due to area farmer
participation in the CRP. The Service
continues to support the CRP and the
Natural Resources Conservation Service
(NRCS) in its efforts to promote
participation in the program. However,
landowner participation in the program
is voluntary. If present water
management practices continue, or the
CRP lands are returned to production, or
when drier spring and summer climatic

conditions return, all affecting pumping
rates and duration, water levels in the
aquifer will either continue to decline or
eventually stabilize at a lower level
resulting in the further loss of Bruneau
Hot Springsnail habitat.

In regards to the question of whether
or not NRCS has consulted with the
Service on the CRP, under section 7 of
the Act, NRCS must make the
determination whether the agency
action is a ‘““major construction activity”
(50 CFR 402.12 (b)), and if so, the
Federal agency must prepare a
biological assessment of the action for
listed species that occur in the action
area (50 CFR 402.12 (j)). If the Federal
agency determines that the action will
likely adversely affect any listed
species, the Federal agency must request
formal consultation with the Service (50
CFR 402.12 (k)(1)).

The CRP is administered by the Farm
Services Agency (FSA) on the local
level. The process for participation in
the CRP is as follows: (1) an FSA
representative completes an
environmental benefits evaluation for
the proposed CRP agreement, which
includes an evaluation of the potential
benefits to listed species; (2) if the
proposal is accepted, an FSA
representative develops a contract with
the landowner; and (3) the FSA
representative completes an
environmental evaluation checklist,
including an evaluation of any potential
impacts to listed species. The
determination for listed species is
reviewed by NRCS for technical
assistance and, at the option of NRCS,
is sent to the Service for informal
consultation. To the Service’s
knowledge, there has been no request
for consultation from NRCS on the new
CRP.

Issue 10: A representative of the
Southwestern Idaho Desert Racing
Association stated that the use of off-
road vehicles is not a threat to any sites
occupied by the Bruneau Hot
Springsnail. Therefore, no restrictions
on off-road vehicle use should result
from listing.

Service Response: The Service agrees
that off-road vehicle use may not
currently pose a threat to habitat
occupied by the Bruneau Hot
Springsnail. Under section 7 of the Act,
it is the responsibility of the BLM to
determine whether these activities pose
a threat to the Bruneau Hot Springsnail
or its habitat (see also issue #9). The
consultation process would be
completed if the Service and the BLM
agreed that there was no effect on the
listed species.

Issue 11: Some respondents believed
that grazing does not currently



32992

Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/Rules and Regulations

adversely impact the survival of the
Bruneau Hot Springsnail or its habitat.
In fact, grazing may actually improve
habitat conditions by reducing
overgrown vegetation that would
otherwise render habitat unsuitable for
the Bruneau Hot Springsnail.

Service Response: The Service agrees
that the maintenance of adequate
fencing has served to reduce the direct
impacts from livestock grazing on this
species and its habitat in the Hot Creek
drainage and along the west side of the
Bruneau River. Livestock grazing on
Federal lands within or adjacent to
Bruneau Hot Springsnail habitats is
authorized by the BLM and would be
evaluated by the Service at the request
of, and in consultation with, the BLM.
The Service does believe, however, that
the continued failure by Bruneau Hot
Springsnails to return into the upper
Hot Creek drainage is not limited by
increased vegetative cover as a result of
removal of livestock in the Hot Creek
drainage. As already noted in the
Background section of this notice,
recruitment appears to be limited by the
continued lack of adequate springflows,
preferred substrate surfaces, weak
migration abilities, and lack of an
upstream colonization source.

Issue 12: One comment expressed the
concern that the Service did not provide
the materials cited in the Federal
Register notices of public comment
periods outside of Boise.

Service Response: The Service
provided copies of all materials cited in
the public comment period Federal
Register notices upon request. The
Service has opened three separate
comment periods, with the first
comment period beginning on
September 12, 1995 and the fourth
comment period ending on June 9, 1997,
for a total of 218 days. Due to requests
from several individuals, the Service
sent copies of materials to 15
individuals or groups including, but not
limited to: the ldaho Farm Bureau
Federation; Scott Campbell,
representing the Bruneau Valley
Coalition; Fred Grant, representing
Owyhee County; John Uriquidi; Ted
Hoffman; and Frank Sherman,
representing IDWR.

Issue 13: Many respondents believe
that the rights of private property
owners will be violated as a result of
restrictions associated with the listing of
the Bruneau Hot Springsnail. The
comments suggested that the Service
should purchase private property
considered essential to the Bruneau Hot
Springsnail’s survival, or should
compensate landowners for not being
able to fully utilize their property (e.g.,
through the loss of water rights or

grazing leases). Additionally, a takings
assessment should be prepared prior to
any listing decision.

Service Response: Issuance of this
rule will not constitute a taking of
private property. This rule does not
make a determination about activities
that may occur on private property.

Issue 14: Some respondents indicated
that the elevations of several springs
(greater than 883.9 m (2,900 ft)) are
higher than the Indian Bathtub spring
elevation. They questioned the
connection between these springs, the
geothermal aquifer and water loss
associated with the Indian Bathtub
spring.

Service Response: All thermal springs
containing Bruneau Hot Springsnails
along the Bruneau River, including the
Indian Bathtub spring, arise from a
single, regional geothermal aquifer.
Spring discharges in the Bruneau Valley
are related to the potentiometric levels
(the imaginary surface representing a
total head of ground water and defined
by the level to which water will rise in
a well) in the geothermal aquifer. As
discussed by Berenbrock (1993), Pence
Hot springs has a lower elevation (787.9
m (2,585 ft)) than the Indian Bathtub
spring (814.7 m (2,672.9 ft)). Prior to
1966, discharge from the Indian Bathtub
spring ranged from about 6,587.5 to
9,687.5 L/min (1,700 to 2,500 gal/min).
After 1966, discharge from the Indian
Bathtub spring began to decline to the
point of its current flow, which
essentially ceases seasonally. However,
some springs with lower elevations (e.g.,
Pence Hot Spring), continued to flow at
“normal’’ rates through September 1996.
The reduction or loss of flow for springs
at higher elevations reflects the lower
potentiometric surface within the
aquifer. Berenbrock (1993) found four
cones of depression in the
potentiometric surfaces for both the
sedimentary and volcanic-rock aquifers,
the largest of which occurs in the
sedimentary aquifer and reflects a long-
term water-level decline due to
withdrawals. As the potentiometric
surface continues to decline, springs
with lower elevations will be affected in
the same manner as Indian Bathtub
spring. The continued lowering of the
potentiometric surface may have
resulted in the disappearance of
additional springs since 1991. (see issue
#1 and Factor A, “Summary of Factors
Affecting the Species” for further
discussion of the loss of springs.)

The Service believes that the
confusion regarding spring elevations
stems from the spring surveys
conducted by the BLM (Brunner, in litt.
1994). The Service’s understanding of
the measurements in the BLM

document, is that all the springs
measured (12 in total) were between
803.7 and 815.7 m (2636.09 and 2676.61
ft) with the Indian Bathtub spring at an
elevation of 814.7 m (2672.89 ft). The
measurements that are greater that these
12 springs were not actual springs but
refer to reference and control sites used
by the BLM for establishing the
elevations of the springs (Brunner, in
litt. 1994). Most of these higher
“elevation” sites are located at the
Bruneau River canyon rim (referred to
as “‘tie-in” locations), or these sites
represent a bench mark that was
established as a control point to the tie-
in locations. The elevation of the actual
springs is within 1.2 m (4 ft) of Indian
Bathtub spring. These springs are
downstream of the Hot Creek
confluence on the west side of the
Bruneau River. Spring elevational
measurements were taken at the initial
point of spring discharge. Bruneau Hot
Springsnails do not necessarily occur at
that initial point but are usually found
slightly lower on the rockface. This is
due to tendency of the outflow to spread
over the rockface, providing the wetted
area necessary to create suitable habitat
for Bruneau Hot Springsnail (see
Background section for further details
on habitat requirements).

In summary, although recent
information indicates a slight increase
in water levels at 5 of 16 wells between
1994 and 1996, the total number of
thermal springs and Bruneau Hot
Springsnail occupied habitats has
declined since 1991 along the Bruneau
River. The most significant threat,
ground water withdrawals, has not been
addressed for the species. Opposing
comments were based primarily upon
concerns that listing of the Bruneau Hot
Springsnail would affect the allocation
of water and impact agricultural
development in the Bruneau Valley.
Some opposing comments questioned
the adequacy of the Service’s data. The
Service has continued to gather
information regarding the status of the
species since publication of the listing
rule in 1993. As discussed in the
“Summary of Factors Affecting the
Species” section, the Service concludes
that all of the remaining populations of
the Bruneau Hot Springsnail continue to
be at risk.

Issue 15: Commenters suggested that
a National Environmental Policy Act
(NEPA\) analysis should be prepared
prior to listing.

Service Response: For the reasons
cited in the NEPA section of this rule,
the Service has determined that rules
issued pursuant to section 4(a) of the
Act do not require the preparation of an
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Environmental Assessment or
Environmental Impact Statement.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Bruneau Hot Springsnail should
continue to be classified as an
endangered species. Procedures found
at section 4 of the Act (16 U.S.C. 1531
et seq.) and regulations (50 CFR part
424) promulgated to implement the
listing provisions of the Act were
followed. Under the Act, species may be
determined to be endangered or
threatened due to one or more of the
five factors described in section 4(a)(1).
This determination is based on the
“Summary of Factors Affecting the
Species”” and on comments received on
the rule. These factors and their
application to the Bruneau Hot
Springsnail (Pyrgulopsis bruneauensis)
are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

Agricultural-related ground water
withdrawals threaten the continued
existence of the Bruneau Hot
Springsnail.

Ground water withdrawal and
pumping threaten the Bruneau Hot
Springsnail through a reduction or loss
of thermal spring habitats resulting from
the decline of the geothermal aquifer
that underlies Bruneau, Little, and
Sugar Valleys in north-central Owyhee
County, Idaho. Within the past 25 years,
discharge from many of the thermal
springs along Hot Creek and the
Bruneau River has decreased or has
been lost, thus further restricting the
Bruneau Hot Springsnail habitats
(Young et al. 1979; Berenbrock 1993;
Mladenka and Minshall 1996).

The Indian Bathtub area and Hot
Creek represent the type locality of the
Bruneau Hot Springsnail. By 1982,
Taylor (1982) found that the Bruneau
Hot Springsnail population in the Hot
Creek/Indian Bathtub site had been
significantly reduced by the reduction
in spring discharge. Taylor (1982) noted
that the core of the population occurred
on vertical rock cliffs (rockface sites)
protected from flash flood events.
Varricchione and Minshall (1997) also
found that “The rockface sites are
probably more suitable for Bruneau Hot
Springsnail success. . .” (page 50).
Spring discharge in 1964 was
approximately 9,300 L/min (2,400 gal/
min), had dropped to between 503.8 to
627.8 L/min (130 to 162 gal/min)
(Young et al. 1979), and by the summer

of 1990 discharge was zero during the
summer and early fall water withdrawal
season (Berenbrock 1993). Taylor (1982)
speculated that this reduction in rock-
face seep flows would leave the species
vulnerable to the occasional flash-flood
events known to occur in the Hot Creek
drainage. Today, water from the Indian
Bathtub spring is below the ground
surface and reemerges about 300 m
(984.3 ft) below the bathtub area
(Varricchione and Minshall 1997).
Visible spring discharge at the Indian
Bathtub continues to be seasonal and
low, ranging from O to 11 liters per
second (0 to .39 cubic feet per second)
and is intermittent in most years
(Varricchione and Minshall 1997;
Cowing, in litt. 1996). This loss of
discharge translates into a 10 m (35 ft)
decline in water levels in the aquifer
feeding the Indian Bathtub spring
(Berenbrock 1993).

Beginning in the late 1890’s, when
ground water development for domestic
and agricultural purposes began in the
area of the geothermal aquifer, an
estimated 339,075 dam 3 (275,000 ac-ft)
of thermal water discharged from Indian
Bathtub spring (Berenbrock 1993).
Between 1982 and 1991, only 1,726
dam 3 (1,400 ac-ft) discharged from the
spring (Berenbrock 1993). This decline
in discharge from the Indian Bathtub
spring was noted beginning in the mid-
1960’s and coincided with the
accelerated increase in ground water
withdrawal associated with a rapid
increase in the amount of lands irrigated
with ground water throughout the area.
From the late 1890’s through 1991,
nearly 1,726,200 dam 3 (1,400,000 ac-ft)
of water was discharged from flowing
and pumped wells completed in the
geothermal system (Berenbrock 1993).

According to Berenbrock (1993) the
two most apparent effects of pumping
stress are declines in hydraulic head
and declines in spring discharge.
Discharge fluctuations correspond with
the pumping season; lower flows in the
late spring to early fall and high flows
during late fall to spring. Changes in
discharge from thermal springs
corresponds with changes in hydraulic
head, which fluctuate seasonally and
are substantially less during late
summer than in the spring (Berenbrock
1993).

It should be noted that ground water
withdrawals have generally declined
over the past 15 to 20 years, primarily
due to cropland retired from production
through participation in the CRP
(Berenbrock 1993). In the last 2 years,
the time periods of ground water use
during the irrigation seasons have been
shorter and occurred later in the spring
due to increased precipitation in

Bruneau area (Cowing, in litt. 1996).
However, water levels in the geothermal
aquifer have continued to decline, with
a possible slight increase in 5 of 16
wells at the completion of the 1995—
1996 water withdrawal season (Cowing,
in litt. 1996), again, due primarily to
increased precipitation in 1995-1996 in
the Bruneau area and thus less need for
ground water withdrawals. The Service
is concerned that the number of
withdrawals may again increase in the
next few years as croplands will again
enter production when the current 10-
year CRP expires. As of June 9, 1997,
there were 24 active CRPs (acreage total
is 6,880) in the Bruneau area, 13 of
which are due to expire in October 1997
(acreage total is 5,500), 8 will expire in
October 1998 (acreage total is
approximately 1,000 acres) and the
remaining CRPs will expire in October
1999 (Ron Abbott, Farm Service Agency
(FSA), in litt. 1997). There are
approximately 15,822 acres in CRP for
all of Owyhee County. (See Factor D for
further discussion of the CRP.) If present
water management practices continue,
or if the CRP lands are returned to
production, or when drier spring and
summer climatic conditions return, all
of which affect pumping rates and
duration, water levels in the aquifer will
either continue to decline or will
eventually stabilize at a lower level,
resulting in the further loss of Bruneau
Hot Springsnail habitat.

While the decline/loss in springflows
at Indian Bathtub spring and several
other springs has been documented,
springflow data has not been collected
in all the remaining 116 springs
containing Bruneau Hot Springsnails.
Mladenka (1992) believes that prior to
the recent decline in water levels in the
aquifer and resultant fragmentation of
remaining populations, all of the springs
and seeps supporting Bruneau Hot
Springsnails were connected to allow
the natural dispersal and transfer of
individuals. The studies conducted by
Mladenka (1992) and Mladenka and
Minshall (1993, 1996) indicate a general
decline in the total number of thermal
springs along the Bruneau River, the
number of springs occupied by Bruneau
Hot Springsnails, and a general decline
in densities of Bruneau Hot Springsnails
(see Background section for further
discussion). In 1993, Mladenka and
Minshall found dead Bruneau Hot
Springsnails at one previously occupied
spring site where flows had recently
diminished and nine spring sites
showed noticeable reductions in
discharge (Mladenka and Minshall
1993). The majority of Bruneau Hot
Springsnail occupied thermal springs
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are located upstream of the confluence
of Hot Creek to the Bruneau River
(Mladenka and Minshall 1996). Since
1991, the total number of thermal
springs in the referenced section of the
Bruneau River has decreased by
approximately 5 percent, the number of
springs occupied by Bruneau Hot
Springsnails has decreased by 10
percent, and the total area occupied by
Bruneau Hot Springsnails has decreased
by 13 percent (Mladenka and Minshall
1996). Total site area (including all
springs and seeps, occupied and
unoccupied by Bruneau Hot
Springsnails) increased by 4.3 percent
from 1991 to 1996 (Mladenka and
Minshall 1996). Most of this increase
occurred due to lower flows resulting in
more surface exposure of a single
thermal spring outflow area below
Buckaroo Dam, which is downstream of
the majority of occupied springs
(Mladenka and Minshall 1996). Further
analysis of the total spring surface area
shows a 32 percent decrease in upper
(above the confluence with Hot Creek)
occupied springs versus a 41 percent
increase in lower occupied springs
(Mladenka and Minshall 1996). This
corresponds to a 20 percent decrease in
the number of occupied sites upstream
of the confluence of Hot Creek to the
Bruneau River, a 17 percent decrease in
the number of occupied sites at the
confluence, and a 45 percent increase in
the number of occupied sites
downstream of the confluence (see
Background section for further
information). At this time there is no
information available indicating how
much lower water levels can continue to
decline before all thermal springs along
the Bruneau River are lost. As
potentiometric surfaces in the
geothermal aquifer continue to decline,
additional spring discharges will be
reduced or lost, resulting in the
continued loss of Bruneau Hot
Springsnail habitat.

In the original 1993 listing it was
indicated that impacts had occurred as
a result of cattle grazing in Bruneau Hot
Springsnail habitats, especially along
Hot Creek. These impacts included
trampled instream substrates and
habitats causing direct Bruneau Hot
Springsnail mortality and displacement.
Cattle also browsed and removed
riparian vegetation, allowing
temperatures to reach levels affecting
reproduction or to ultimately be lethal
to the Bruneau Hot Springsnail.
Additionally, livestock grazing in the
adjacent watershed, combined with
ongoing drought conditions, contributed
to an increase in sedimentation in Hot
Creek, which eliminated Bruneau Hot

Springsnail seep/spring habitats for
almost 150 m (492 ft) in the Indian
Bathtub/Hot Creek drainage.

The BLM has controlled livestock
grazing by installing fencing on the
north end of Hot Creek drainage and the
west side of the Bruneau River. The
BLM also plans to install additional
fencing along the east side of the
Bruneau River. Both fencing projects, if
properly maintained, will protect
Bruneau Hot Springsnail habitat from
the effects of livestock.

The original 1993 listing stated that
recreational access also impacts habitats
of the Bruneau Hot Springsnail along
the Bruneau River. For example, small
dams are sometimes constructed to form
thermal pools and improve conditions
for bathing. Construction of these pools
could impact Bruneau Hot Springsnails
through habitat modification as rock
substrates are moved, flow is altered
and sediments are trapped. These pools
can also alter and possibly destroy the
madicolous habitats preferred by the
Bruneau Hot Springsnail as pool water
levels are raised. Most of the springs
along the Bruneau River are inaccessible
to bathers due to an abundance of
poison ivy (Rhus radicans). One or two
pools downstream of the confluence of
Hot Creek are used by recreational
bathers but Bruneau Hot Springsnails
have not been verified in those
locations. Therefore, recreational use of
the thermal springs and outflows is not
considered a significant threat.

In summary, the cumulative effects of
water withdrawal continue to threaten
the increasingly fragmented populations
of the Bruneau Hot Springsnail and
their thermal habitats.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

There are no commercial uses for this
species. In other listing actions, certain
mollusc species have become vulnerable
to illegal collection for scientific
purposes. Because the distribution of
the Bruneau Hot Springsnail is
restricted and generally well known,
collection could become a threat to
Bruneau Hot Springsnails.

C. Disease or Predation

There are no known diseases that
affect Bruneau Hot Springsnails.
Juvenile Bruneau Hot Springsnails (less
than 0.7 mm) are vulnerable to a variety
of predators (Mladenka 1992).
Damselflies (Zygoptera) and dragonflies
(Anisoptera) were observed feeding
upon Bruneau Hot Springsnails in the
wild. The presence of a large wild
population of guppies in Hot Creek and
several of the other small thermal

springs downstream along the west bank
of the Bruneau River is a potential threat
to the Bruneau Hot Springsnail.
Mladenka (1992) observed guppies
feeding upon the species in the
laboratory. In addition to guppies, a
species of Tilapia has ascended into and
reproduced in Hot Creek (Bowler 1992).
The presence of this new potential
“exotic’” predator may constitute a
threat to the Bruneau Hot Springsnail by
restricting repopulation of the species
into Hot Creek (Varricchione and
Minshall 1997) and at other thermal
spring sites that may be available to the
Bruneau Hot Springsnail and the exotic
fish species. Both of these exotic fish
species can migrate into the Bruneau
River corridor, both upstream and
downstream of Hot Creek, and to other
spring outflows when temperatures in
the Bruneau River are suitable (usually
during the summer months). Movement
of these exotic fish species into other
thermal springs occupied by the
Bruneau Hot Springsnail might affect
their continued survival within
individual spring sites.

It should be noted that madicolous
habitats support neither of these two
exotic fishes or dragonflies, but do
harbor numerous damselflies. During
his study, Mladenka (1992) observed no
birds preying on the Bruneau Hot
Springsnails.

In summary, the Service considers the
presence of predatory exotic fish species
in Hot Creek and the Bruneau River
drainage a possible threat to the
Bruneau Hot Springsnail, which should
be studied further.

D. The Inadequacy of Existing
Regulatory Mechanisms

At least three State agencies could
potentially assist in the protection of the
Bruneau Hot Springsnail. The IDPR has
authority under I. C. Section 18-3913,
1967, to protect only plants, with
animals not given special protection on
Idaho lands. The IDFG, under I. C.
Section 36-103, is mandated to
preserve, protect, perpetuate, and
manage all wildlife. However, these
mandates do not extend protection to
invertebrate species.

The IDWR regulates water
development in the Bruneau area. It is
the policy of IDWR to regulate and
conserve ground water resources from
depletion or ““mining”. In Baker v. Ore-
Ida Foods, Inc 95 Idaho 575, 513 P.2d
627, 635 (1973), the Idaho Supreme
Court held that ““Idaho’s Ground Water
Act clearly prohibits the withdrawal of
ground water beyond the average rate of
recharge.” However, any conservation
measures imposed by IDWR to manage
ground water ““mining’’ are only for the
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purpose of fulfilling senior water rights
and not for the protection of fish and
wildlife. At present, there is no specific
allocation of either surface or ground
water in the Bruneau area for the
protection and conservation of fish and
wildlife. In 1982, the IDWR established
the Bruneau-Grandview GWMA
pursuant to provisions of I. C. Section
42-233a “* * *to identify the area as
approaching the conditions of a critical
ground water area” (IDWR 1992). This
GWMA designation has allowed the
IDWR to continue to receive and hold
without action applications for water
permits until it can be demonstrated
that the proposed withdrawal will not
adversely impact other water rights in
the GWMA. Due to the continued
decline in water levels in the
geothermal aquifer, no applications for
agriculture withdrawal within the
GWMA have been approved since 1982.
Without recovery of water levels, IDWR
does not anticipate modification of the
GWMA designation any time soon. In
any event, GWMA designations are
intended only to maintain sufficient
ground water to fulfill existing water
rights and supply the needs of
irrigation, and not for the protection and
conservation of fish and wildlife.

The Bruneau area is also located
entirely within the area of an ongoing
water rights adjudication (Snake River
Basin Adjudication). A Director’s
Report, due to the court in 1994, was to
clarify existing water rights and water
uses and permit IDWR to eliminate
water rights that are of record but are no
longer utilized. The IDWR also believes
the adjudication process will need to be
completed prior to the development and
implementation of ground water
conservation measures on behalf of the
Bruneau Hot Springsnail that may affect
existing water rights and uses since
“without completing this adjudication
process there is no effective way to
determine the existence or validity of
water rights to serve as the basis for
delivery” (IDWR 1992). As of June 9,
1997, the Director’s report, filed with
the court, has not included agricultural
reports from the Bruneau area.

In 1995, the State of Idaho authorized
the creation and supervision of Water
Management Districts (WMD) by IDWR
(Idaho Code (1.C.) 42—-705 et. seq.).
Among the activities to be performed by
a qualified district hydrographer in a
WMD is—the monitoring of ground
water levels at ground water diversions
before the pumping period begins and
during the pumping period; and
immediate reporting to the Director of
the diversion of any water appearing to
be diverted without a water right or in
violation of a water right. To date, the

Bruneau/Grandview area has not been
designated as a WMD. The Service is
aware of only one WMD that is to be
developed for the State of Idaho—for the
Eastern Snake River Plain.

Under the Idaho Ground Water Act,
IDWR also regulates the construction
and maintenance of geothermal (1. C.
Section 42-238(4)) and artesian (l. C.
Sections 42-1601 and 42-1603) wells so
that they operate to conserve ground
water resources and prevent
unnecessary flow and waste. The IDWR
in 1990 identified several artesian wells
in the Bruneau area “* * * leaking
water at land surface or potentially
wasting water in the subsurface due to
inappropriate well construction
techniques” (IDWR 1992). To date no
action has been taken to have these
leaking wells rehabilitated so that the
aquifer pressures can be preserved or
increased. In 1995, the Service had
provided funding to IWRRI to research
the problem of well leakage in the
Bruneau Valley. As of June, 1997, only
one landowner had volunteered to
participate in the research. The results
of the research by IWRRI have not yet
been submitted to the Service.

In summary, the IDWR has authority
to control ground water and can limit
the development of new wells in a
critical ground water area, impose water
conservation measures, and also require
meters on existing wells. To date, no
action has been taken by IDWR to
regulate implementation of water
conservation actions or metering and
repair of wells. IDWR has stated that
“* * *the Director has no authority
under State law to shut down prior
vested water rights in order to protect an
endangered species” (IDWR 1992).
Therefore, measures taken by IDWR
have been inadequate for the protection
and recovery of habitats for the Bruneau
Hot Springsnail.

The BLM manages the public lands
containing Bruneau Hot Springsnails
and their habitats along Hot Creek and
the Bruneau River. The BLM issues
permits for livestock grazing on these
lands and grants authorizations that
could lead to the drilling of new wells
or increased ground water use on BLM
lands. In the past, the BLM has shown
an interest in conserving the species and
has solicited input from the Service
regarding impacts that may result from
any proposed activities. As discussed in
Factor A, the BLM has implemented
fencing to protect Bruneau Hot
Springsnail habitats from grazing
impacts.

The CRP is authorized under the Food
Security Act of 1985, as amended, to
implement a voluntary program that
offers annual rental payments, incentive

payments for certain activities, and cost-
share assistance to establish approved
cover on eligible cropland (U.S.
Department of Agriculture (USDA)
1997). This program encourages farmers
to plant long-term resource-conserving
covers to improve soil, water, and
wildlife resources. The duration of the
contracts are between 10 and 15 years
(USDA 1997). As discussed in Factor A,
all of the current lands in CRP will
expire by 1999. It is unlikely that all
those eligible for the new CRP
agreements will participate due to a
dramatic drop in the rental rates (from
about $50 per acre to about $20 per acre)
currently offered through the CRP
(Abbott, in litt. 1997). Area landowners
have indicated that this drop in rental
fees will not provide the necessary
incentive to continue participating with
the CRP.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Sedimentation of Bruneau Hot
Springsnail habitats is a threat to this
species. Summer floods and mudflows
during 1991 and 1992 delivered
significant amounts of sand, silt and
gravel to upper Hot Creek, and as of July
1992, completely filling the Indian
Bathtub with at least 1 m (3 ft) of
sediment (Robinson, et al., 1992).
Following sediment delivery from a
flash flood in October 1992, additional
springflows have been completely
covered over and Bruneau Hot
Springsnail habitat eliminated from
approximately 150 m (492 ft) in upper
Hot Creek below the Indian Bathtub.
While flash floods probably occurred
historically, the decreased flushing
effects of declining springflows have
resulted in the filling in of Bruneau Hot
Springsnail habitats at the Indian
Bathtub and upper Hot Creek. Sediment
deposited by periodic flash floods
cannot be flushed by the remaining
weak and declining springflows.
Measures which could protect Bruneau
Hot Springsnail spring/seep habitats in
the Indian Bathtub and Hot Creek from
the effects of flash flooding have not
been implemented. These measures
include the construction of small
retention dams in the Hot Creek
watershed to trap runoff sediment while
maintaining thermal seep habitats.
Therefore, sedimentation and flooding
continue to threaten Bruneau Hot
Springsnail habitat.

Determination

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by the
Bruneau Hot Springsnail. Based on this
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evaluation, the preferred action is to
retain the Bruneau Hot Springsnail as an
endangered species. The species persists
in only a few isolated thermal springs
and seeps in Hot Creek and along an 8
km (5 mi) reach of the Bruneau River
characterized by temperatures ranging
from 15.7 to 35° C (60.3 to 95°). The
free-flowing thermal spring and seep
environments required by the Bruneau
Hot Springsnail have been impacted by
and are vulnerable to continued
reduction from agricultural-related
ground water withdrawal/pumping. The
species and its habitat are also
vulnerable to habitat modification from
the effects of flash floods. The
remaining complex of thermally related
springs and their immediate outflows
are not protected from the threats
previously discussed. Existing
regulations do not provide adequate
protection to prevent further direct or
indirect habitat losses. The Bruneau Hot
Springsnail is in danger of extinction
throughout all or a significant portion of
its range, and therefore, fits the
definition of endangered as defined in
the Act.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Author

The primary author of this rule is Jeri
Wood, Snake River Basin Office, U.S.
Fish and Wildlife Service, 1387 S.
Vinnell Way, Room 386, Boise, Idaho
(208/378-5243).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: June 5, 1998.

Jamie Rappaport Clark,

Director, Fish and Wildlife Service.

[FR Doc. 98-16099 Filed 6-16-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE97

Endangered and Threatened Wildlife
and Plants; Listing of Several
Evolutionarily Significant Units of West
Coast Steelhead

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) is adding several
Evolutionarily Significant Units (ESUs)
of west coast steelhead (Oncorhynchus
mykiss) to the List of Endangered and
Threatened Wildlife (List) in accordance
with the Endangered Species Act of
1973, as amended (Act). The Southern
California and Upper Columbia River
Basin ESUs are added as endangered,
and the Central California Coast, South-
Central California Coast, Snake River
Basin, Lower Columbia River, and
Central Valley California ESUs are
added as threatened. This amendment is
based on determinations by the National
Marine Fisheries Service (NMFS),
National Oceanic and Atmospheric
Administration, Department of
Commerce, which has jurisdiction for
this species.

DATES: The effective date for listing of
the Southern California and Upper
Columbia River Basin ESUs as
endangered and the Central California
Coast, South-Central California Coast,
and Snake River Basin ESUs as
threatened is October 17, 1997. The
effective date for listing of the Lower
Columbia River and Central Valley
California ESUs as threatened is May 18,
1998.

ADDRESSES: Division of Endangered
Species, U.S. Fish and Wildlife Service,
4401 N. Fairfax Drive, Mail Stop 452,
Arlington, Virginia 22203.

FOR FURTHER INFORMATION CONTACT: E.
LaVerne Smith, Chief, Division of
Endangered Species, at the above
address or telephone 703/358—-2171.
SUPPLEMENTARY INFORMATION:

Background

In accordance with the Act and
Reorganization Plan No. 4 of 1970,
NMPFS has jurisdiction over west coast
steelhead. Under section 4(a)(2) of the
Act, NMFS must decide whether a
species under its jurisdiction should be
classified as endangered or threatened.
The Service is responsible for the actual
amendment of the List in 50 CFR
17.11(h).

On August 9, 1996, NMFS published
a proposed rule to list as endangered or
threatened 10 ESUs of west coast
steelhead in Washington, Oregon, Idaho,
and California (61 FR 41541). On
August 18, 1997, NMFS published a
final rule listing five of these ESUs: the
Southern California and Upper
Columbia River Basin ESUs were listed
as endangered, and the Central
California Coast, South-Central
California Coast, and Snake River Basin
ESUs were listed as threatened (62 FR
43937).

Also on August 18, 1997, NMFS
published a notice announcing that
substantial scientific disagreement
remained for the remaining five ESUs
proposed for listing on August 9, 1996.
The notice extended the deadline for a
final listing determination for these five
ESUs for 6 months to solicit, collect,
and analyze additional information from
NMFS scientists, co-management
scientists, and scientific experts to
enable NMFS to make a final listing
determination based on the best
available data. On March 19, 1998,
NMFS published a final rule listing two
of these five ESUs, the Lower Columbia
River and the Central Valley California
ESUs, as threatened (63 FR 13347).

The proposed rules identified above
solicited comments from peer reviewers,
the public, and all other interested
parties. The final rules addressed the
comments received in response to the
proposed rules. Because NMFS
provided public comment periods on
the proposed rules, and because this
action of the Service to amend the List
in accordance with the determinations
by NMFS is nondiscretionary, the
Service has omitted the notice and
public comment procedures of 5 U.S.C.
553(b) for this action.

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, the Service amends part
17, subchapter B of chapter I, title 50 of
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the Code of Federal Regulations, as
follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Amend section 17.11(h) by adding

the following, in alphabetical order

and Threatened Wildlife:

under FISHES, to the List of Endangered

§17.11 Endangered and threatened

Species

Common name Scientific name

Historic range

Vertebrate popu-
lation where endan-
gered or threatened

Special
rules

* *
FISHES
Steelhead ......... Oncorhynchus
myKkiss.
DO oo do i
DO v s dO i
DO s dO i

*

North Pacific Ocean

from the
Kamchatka Penin-
sula in Asia to the
northern Baja Pe-
ninsula.

*

All naturally

spawned popu-
lations (and their
progeny) in rivers
from the Santa
Maria R., San
Luis Obispo
County, CA (inclu-
sive) to Malibu
Cr., Los Angeles
County, CA (inclu-
sive).

All naturally

spawned popu-
lations (and their
progeny) in the
Upper Columbia
R. Basin upstream
from the Yakima
R., WA, to the
U.S./Canada bor-
der, and also in-
cluding the Wells
Hatchery stock.

All naturally

spawned popu-
lations (and their
progeny) in
streams from the
Russian R. to
Aptos Cr., Santa
Cruz County, CA
(inclusive), and
the drainages of
San Francisco
and San Pablo
Bays eastward to
the Napa R. (in-
clusive), Napa
County, CA, ex-
cluding the Sac-
ramento-San Joa-
quin R. Basin of
the Central Valley
of CA.

All naturally

spawned popu-
lations (and their
progeny) in
streams from the
Pajaro R. (inclu-
sive), located in
Santa Cruz Coun-
ty, CA, to (but not
including) the
Santa Maria R.

wildlife.
* * * * *
Status  When listed ﬁggftzgtl
*
E 638 NA
E 638 NA
638 NA
638 NA

NA

NA

NA

NA
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Species

Common name Scientific name

Vertebrate popu-
lation where endan-
gered or threatened

Historic range

Status

Critical
habitat

Special

When listed tules

All naturally T
spawned popu-
lations (and their
progeny) in
streams in the
Snake R. Basin of
southeast WA,
northeast OR, and
ID.

All naturally T
spawned popu-
lations (and their
progeny) in
streams and tribu-
taries to the Co-
lumbia R. be-
tween the Cowlitz
and Wind Rivers,
WA, inclusive, and
the Willamette
and Hood Rivers,
OR, inclusive, ex-
cluding the Upper
Willamette River
Basin above Wil-
lamette Falls and
excluding the Lit-
tle and Big White
Salmon Rivers in
WA.

All naturally T
spawned popu-
lations (and their
progeny) in the
Sacramento and
San Joaquin Riv-
ers and their tribu-
taries, excluding
San Francisco
and San Pablo
Bays and their
tributaries.

* * *

638 NA NA

638 NA NA

638 NA NA

Dated: May 11, 1998.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 98-16110 Filed 6-16-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 980318066-8066-01; I.D.
061198B]

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Commercial Cod Harvest

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Reduction of cod landing limit.

SUMMARY: NMFS issues this notification
to announce that the Administrator,
Northeast Region, NMFS (Regional
Administrator), has projected that 892
metric tons (mt) of the target total
allowable catch (TAC) for the Gulf of
Maine (GOM) cod stock will be
harvested as of 2400 hrs, local time,
June 24, 1998, and that vessels fishing
under a non-exempt multispecies days-
at-sea (DAS) may not possess more than
400 Ib (181.4 kg) of cod per DAS for any
trip ending on or after 0001 hrs, local
time, June 25, 1998.

DATES: Effective 0001 hrs, local time,
June 25, 1998.

FOR FURTHER INFORMATION CONTACT:
Susan A. Murphy, Fishery Policy
Analyst, 978-281-9252.

SUPPLEMENTARY INFORMATION:
Regulations implementing Framework
Adjustment 25 (63 FR 15326, March 31,
1998) became effective May 1, 1998. To
ensure that GOM cod landings remain
within the target TAC of 1,783 mt
established for the 1998 fishing year,
Framework 25 provides a mechanism to
reduce the 700-1b (317.5-kg) per DAS
landing limit to as low as 400-Ib (181.4—
kg) per DAS, based on the rate of catch
and the risk of exceeding the target
TAC. Section 648.86(b)(1)(i) specifies
that this mechanism is triggered when
the Regional Administrator has
projected that 892 mt will be harvested.
Further, this section stipulates that
NMFS will publish notification in the
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Federal Register informing the public of
the date of the reduction.

Based on the available information,
the Regional Administrator has
projected that 892 mt will be reached on
2400 hrs, local time, June 24, 1998.
Given the ratio rate at which this trigger
amount was reached, the Regional
Administrator has determined that the
landing limit must be reduced to the
lowest authorized level. Therefore, the
cod landing limit, pursuant to
§648.86(b)(1)(i), has been reduced to
400 Ib (181.4 kg) per DAS, except as
provided under § 648.86(b)(1)(ii) and
(b)(2) for any trip ending on or after
0001 hrs, local time, June 25, 1998.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12286.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 11, 1998.
Gary Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-16027 Filed 6—-12-98; 9:51 am]
BILLING CODE 3510-22—F
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Proposed Rules

Federal Register

Vol. 63, No. 116
Wednesday, June 17, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF MANAGEMENT AND
BUDGET

5 CFR Part 1315

RIN 0348-AB47
Prompt Payment

AGENCY: Office of Management and
Budget, Executive Office of the
President.

ACTION: Proposed rule.

SUMMARY: This document requests
comment on proposed regulations
which will revise and replace Office of
Management and Budget (OMB)
Circular No. A-125, “Prompt Payment.”
This proposal is being made to reflect
requirements of the Debt Collection
Improvement Act of 1996 as well as an
increasingly electronic commercial
financial systems environment; to
promote the use of government credit
cards and accelerated payment methods;
to clarify and simplify current language;
and to announce a new toll-free number
and internet website for Prompt
Payment Act information. The prompt
payment implementing regulations are
provided in a uncodified format for
comment purposes. These regulations
will be codified at the final rule stage in
5 CFR Part 1315, unless pending
legislation transfers the authority for
issuing these regulations to the
Department of the Treasury. In that case,
they will be codified in Title 31 of the
Code of Federal Regulations.

DATES: Comments must be received by
August 17, 1998. The prompt payment
regulations are proposed to be effective
30 days after final publication of the
final rule. For payments under contracts
or purchase orders solicited on or after
July 26, 1996, the requirement to collect
banking information, for purposes of
making an EFT payment pursuant to 31
U.S.C. 3332, as amended, is proposed to
be effective 30 days after publication of
the final rule. For payments under
contracts or purchase orders solicited
before July 26, 1996, the requirement to

collect banking information is proposed
to be effective January 2, 1999.
ADDRESSES: All comments should be
addressed to Cynthia L. Johnson,
Director, Cash Management Policy and
Planning Division, Financial
Management Service, U.S. Department
of the Treasury, Room 420, 401 14th
Street S.W., Washington, D.C. 20227.
Copies of the current and proposed
circulars and other information are
available from the Prompt Pay website
at http://www.fms.treas.gov/prompt/
index.html or from the Treasury
Department, Financial Management
Service website at the following
address: http://www.fms.treas.gov/.
Copies of the current and proposed
circulars are also available from the
Executive Office of the President’s
Publications Office, Room 2200 New
Executive Office Building, 725 17th
Street NW, Washington, D.C. 20503,
phone (202) 395-7332, and via fax-on-
demand at (202) 395-9068.
FOR FURTHER INFORMATION CONTACT:
Martha Thomas-Mitchell, Financial
Program Specialist on (202) 874-6757;
Diana Shevlin, Financial Program
Specialist on (202) 874-7032; Sally
Phillips, Senior Financial Program
Specialist on (202) 874-6749; or,
Cynthia Johnson, Director, Cash
Management Policy and Planning
Division on (202) 874—6657.
SUPPLEMENTARY INFORMATION:

l. Introduction

In 1982, Congress enacted the Prompt
Payment Act (““Act’’; Pub. L. 97-177) to
require Federal agencies to pay their
bills on a timely basis, to pay interest
penalties when payments are made late,
and to take discounts only when
payments are made by the discount
date. The Act, as amended, is found at
31 U.S.C. Chapter 39. To implement the
Act, and pursuant to 31 U.S.C. 3903(a),
OMB issued Circular A-125 (“‘Prompt
Payment”) in August 1982 (47 FR
37321, August 25, 1982). In response to
changes to the Act that Congress made
in the Prompt Payment Act
Amendments of 1988 (Pub. L. 100-496),
OMB revised Circular A-125 in
December 1989 (54 FR 52700, December
21, 1989).

The increased use of electronic
commerce, in the Federal government
and in the private sector, including
electronic financial systems and
electronic funds transfer, require that

Circular A-125 be updated in light of
current practices. The use of electronic
commerce is a priority in the current
administration. In a memorandum to
agencies dated October 26, 1993,
President Clinton emphasized the need
for and importance of electronic
commerce as a means for streamlining
government and saving taxpayer dollars.
3 CFR 791 (1993 Comp.). The National
Performance Review (NPR), headed by
Vice President Al Gore, recommended
examining government practices to
streamline regulations and processes
and, in particular, called for an “all
electronic Treasury.” The president’s
directive and the NPR recommendations
resulted in the establishment of an inter-
agency workgroup to revise the current
circular to reflect the changing
commercial environment while
streamlining the Federal payment
function through the increased use of
electronic commerce. The Department
of Treasury’s Financial Management
Service (“FMS”) led the revision effort
on behalf of the Office of Management
and Budget. (Under proposed legislation
pending in Congress, responsibility for
regulations and reporting under the Act
would be transferred from OMB to the
Treasury Department.)

I1. Proposed Revisions to Circular A-
125

In this proposed revision to the
circular, its provisions have been
reorganized. For example, in most cases
the requirements for certain types of
payment have been consolidated in the
section on that payment. Thus, whereas
determining the payment due date for
discounts and determining whether to
take a discount are discussed separately
in the current circular (see Sections 4.i.
and 4.m.), they are found together in the
proposed circular in Section 6 entitled
“Discounts.” In addition, several
provisions have been added to the
revised circular. For example, the
revised circular is expanded (see
Section 5) to include options for making
payments before 30 days if doing so is
in the best interests of the government
and promotes electronic payments. The
circular has also been revised to clarify
and simplify current language. Finally,
the circular announces a new toll-free
number, 1-800-266—-9667, for questions
about Prompt Pay policy, reporting
requirements and previous and current
Prompt Pay interest rates. The circular
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also announces a Prompt Pay website at
http://www.fms.treas.gov/prompt/
index.html. The website will contain,
among other things, rate information,
frequently asked questions, copies of
current circulars and links to other
related websites. The website may also
be accessed through FMS’ website at
http://www.fms.treas.gov/.

The following describes how the
Circular has been reorganized, and it
explains the more significant changes
and clarifications.

A. Proposed Revisions Implementing the
Debt Collection Improvement Act

On April 26, 1996, the president
signed into law the Debt Collection
Improvement Act of 1996 (“DCIA”’; Pub.
L. 104-134) requiring that, in the first
phase, all new Federal payments,
including vendor payments, be made
electronically on or after July 26, 1996.
Treasury Department regulations
implementing this phase of the DCIA
(31 CFR 208, Management of Federal
Agency Disbursements, Interim Rule)
define a new Federal vendor payment as
one which must be paid by EFT if “the
payment is made under a contract or
purchase order resulting from a
solicitation issued on or after July 26,
1996.” All vendor payments must be
made electronically after January 1,
1999. Treasury Department regulations
implementing this phase of the DCIA
are scheduled to be published in the
summer of 1998.

The revised circular (Section 8.b(8))
requires the collection of banking
information in order to make an EFT
payment as required by the DCIA unless
the payment is waived under 31 C.F.R.
Part 208. The circular (Section 8.b.(7))
also requires the collection of the
Taxpayer Identifying Number (TIN). The
TIN is required under DCIA for debt
collection and under the Internal
Revenue Code for vendor income
reporting. See 31 U.S.C. 7701(c); 26
U.S.C. 6109. The Treasury Department
requires each agency to prepare a TIN
implementation plan to document
agency strategies for achieving
compliance with the TIN provisions of
the DCIA, and to identify barriers to
collecting and providing TINs.

B. Other Proposed Revisions

1. The “Definitions” section (Section
1 of the current circular) has been
moved to the end of the regulation
(Section 18). In addition, the term
‘‘contractor” has been replaced with the
term ‘““vendor,” and the terms *‘paying
office”” and “billing office’ have been
changed to ‘“‘designated agency office.”

2. The “Application” section (Section
2 of the current circular) has been

redesignated Section 1. The section
includes one additional exception to the
Prompt Payment Act requirements. This
exception is for payments related to
certain specified emergencies and
military operations (Section 1.b(2)).

3. The “Responsibilities” section
(Section 3 of the current circular) has
been redesignated Section 2. Specific
guidance on establishing a quality
control program (Section 3.e. of the
current circular) has been replaced with
general guidance on implementing a
quality control process (Section 2.b.).
Quality Control (QC) systems are
required by OMB Circular A-123,
“Management Accountability and
Control.”

In addition, Section 2.c of the revised
circular provides standards for agencies’
financial management systems to ensure
that they are in compliance with OMB
Circular A-127, “*Financial Management
Systems.”

4. The ““Standards for Prompt
Payment’ section (Section 4 of the
current circular) has been redesignated
Section 3 and retitled ““Prompt Payment
Standards and Required Notice to
Vendors.” Several changes have been
made to this section.

The revised circular (Section 3.b)
clarifies when an invoice is deemed to
be received for invoices that are mailed
or received electronically, or when a
delivery ticket serves as the invoice.

The revised circular (Section 3.c(3))
provides that agencies may use
computer-related media in place of
paper documents to expedite payment
transactions, as long as there are
adequate safeguards and controls to
ensure the integrity of the data.

““Starting the Payment Period”
(Section 3.f.) has been reorganized to
include all discussion related to
calculating the start of the payment
period. Section 3.f. combines the
discussions found in the current
circular “‘Receipt of invoice” (Section
1.n.) and *‘Starting the Payment Period”
(Section 4.d.). This provision also
includes the addition of an acceptance
document or delivery ticket as the basis
for starting the payment period.

“Determining the payment due date”
(Section 3.9(1)) has been expanded to
include payments due when discounts
are taken and when accelerated
payment methods are used.

“Mixed invoices for commodities”
(Section 3.g(2)D) now includes the
provision that the entire invoice may be
paid on the due date for the commodity
with the earliest due date, if it is
considered in the best interests of the
agency.

Guidance on notification for an
improper invoice (Section 4.b(3) of the

current circular) has been moved to the
section on ““Review of Invoice” (Section
3.c(2)).

5. Section 4 of the proposed
regulation, “Accelerated Payment
Methods,” has been added. It includes
a provision which allows agencies to
make payments for invoices under
$2,500 after matching documents. This
section also provides for early payment
for small, disadvantaged businesses, and
for payments related to emergencies and
disasters, as well as for military
deployments.

6. Section 5 of the proposed
regulation, “Fast Payment,” replaces
Section 12 of the current circular. The
section on ““Fast Payment” requires that
payment be made within 15 days of
receipt of a proper invoice without
evidence that goods or services have
been received. References to Federal
Acquisition Regulation (FAR) clauses
for Fast Payment are included.

7. Section 6 of the proposed
regulation, “Discounts,” has been added
and consolidates the requirements
related to discounts. The reference to
the discount formula found in the
Treasury Financial Manual has been
updated.

8. Section 7 of the proposed
regulation, ““Rebates,” has been added to
the circular. The section instructs
agencies to determine credit card
payment dates based on an analysis of
the total costs and total benefits to the
Federal government as a whole. When
calculating costs and benefits, agencies
are expected to include the cost to the
government of paying early. This cost is
the interest the government would have
earned, at the Current Value of Funds
rate, for each day that payment was not
made. Agencies may also factor in the
benefits, from streamlining or other
efficiencies, to the agency of paying
early. Treasury will publish a rebate
formula in the Treasury Financial
Manual (TFM) which can be used to
determine when a credit card invoice
should be paid. The Current Value of
Funds rate is available by the toll-free
number and internet website listed
above.

9. The “Required Documentation”
section (Section 5 of the current
circular) has been redesignated Section
8.

Agencies are required (Section 8.a.(8))
to stipulate that banking information
must be submitted no later than the first
request for payment in order to make
payments electronically as required by
the Debt Collection Improvement Act of
1996, except in situations addressed in
the waiver provisions for 31 CFR Part
208. Agencies will use the appropriate
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Federal Acquisition Regulation
electronic funds transfer contract clause.
In order for an invoice to be a proper

invoice, banking information and TINs
are required to be collected on the
invoice unless previously collected in
another manner (Section 8.b(7)—(8)).
This requirement ensures that payment
will be made by EFT, unless waived by
the Secretary of the Treasury in 31 CFR
208. This requirement also ensures
compliance with collecting TINs. This
requirement gives agencies flexibility in
determining how banking information
and TINs will be collected. Agencies are
encouraged to collect this information at
the earliest possible date, including as a
condition of awarding a contract. The
Central Contractor Registry (CCR)
requires this information as a condition
of awarding a contract. The CCR is a
mandatory contractor enrollment system
for the Department of Defense. Although
not mandatory for civilian agencies,
some civilian agencies are voluntarily
using the CCR.

10. Section 6 of the current circular,
“Required notices to vendors,” has been
removed. The notice of interest
penalties is discussed in Section 9,
“Late payment interest penalties.” The
notice of defective invoice is discussed
in Section 3.c, ““Review of Invoice.”

11. The “‘Late Payment Interest
Penalties’ section (Section 7 of the
current circular) has been redesignated
Section 9. Several changes have been
made to this section.

Agencies are exempt from paying late
interest penalties if banking information
supplied by the vendor is incorrect and/
or incomplete (Section 9.a(8)).

In the notice to vendors on late
payment interest penalties, the contract
number is optional (Section 9.b(3)).
However, the invoice number or other
agreed upon transaction reference
number is required to assist the vendor
in reconciling the payment.

Interest penalties are not required
when an EFT payment is not credited to
the vendor’s account by the payment
due date because of the failure of the
Federal Reserve or the vendor’s bank to
do so (Section 9.c(4)).

12. The *“Additional Penalties”
section (Section 8 of the current
circular) has been redesignated Section
10. The maximum allowable additional
penalty is $5,000 (Section 10.b).

13. Section 11 of the proposed
regulation, ‘““Payments under
Government Credit Card,” has been
added and allows agencies to pay credit
card invoices under $2,500 without
matching documents and without
applying the discount formula in | TFM
6—8040.40. Undisputed items must be
paid on time.

14. Section 9 of the current circular,
“Interest Penalties Due Farm
Producers,” has been redesignated
Section 12 and retitled ‘‘Payment to
Farm Producers.” The section has been
reorganized to follow the same format as
other sections. The list of loan and
closing dates for payments made under
various agricultural programs has been
removed because these programs
periodically change. Accordingly,
Section 12 refers the reader to the
current Farm Bill (7 U.S.C. 1421 et seq.)
which lists loan and closing dates for
payments made under current Farm Bill
programs.

15. Section 10 of the current circular,
“Interest Penalties under Construction
Contracts,” has been redesignated
Section 13 and retitled *“‘Payments
under Construction Contracts.” The
section has been reorganized to follow
the same format as other sections. In
addition, the discussion in current
circular 5.d. related to required
documentation for construction
contracts is moved to this section.

16. Section 11 of the current circular,
“Grant Recipients,” has been
redesignated Section 14.

17. As noted above, Section 12 of the
current circular, “‘Payment without
evidence that supplies have been
received,” has been replaced by Section
5.

18. The ““Relationship to other laws”
section (Section 13 of the current
circular) has been redesignated Section
15.

19. The “Reporting Requirements”
section (Section 14 of the current
circular) has been redesignated Section
16, and its reporting requirements have
been reduced. Information concerning
the relative frequency and frequency
distribution of penalties (see Section
14.b(3)—(4) of the current circular) is no
longer required. An “other” category
has been added to the provision
requiring reasons why interest penalties
were incurred (Section 16.a(2)E).

20. The *“Inquiries” section (Section
16 of the current circular) has been
redesignated Section 17. As noted
above, this section announces a new
toll-free number, 1-800-266—-9667, for
questions about Prompt Pay policy,
reporting requirements and previous
and current Prompt Pay interest rates.
This section also announces a Prompt
Pay website at http://
www.fms.treas.gov/prompt/index.html.
The website will contain, among other
things, rate information, frequently
asked questions, copies of current
circulars and links to other related
websites. The website may also be
accessed through FMS’ website at http:/
/www.fms.treas.gov/.

21. As noted above, the “‘Definitions”
section has been moved from Section 1
of the current circular to Section 18 of
the proposed regulation.

22. The “Effective Dates” section
(Section 15 of the current circular) has
been redesignated Section 19. Except as
otherwise provided in Section 19, the
proposed regulation is effective 30 days
after final publication.

Finally, OMB seeks comment on how
the Federal government can address the
problem of one Federal agency making
a late payment to another Federal
agency for goods or services.
Interagency payments have historically
been problematic for the Federal
government because some Federal
agencies make late payments to other
Federal agencies for goods and services,
and because there is not one standard
method available to make these
payments. These late payments
sometimes result in costs to agencies in
collecting overdue amounts. OMB seeks
comment on the nature and magnitude
of this problem, and requests
recommendations on how the problem
could be addressed (e.g., through a
provision in the interagency agreements
themselves, the application of some
existing provision of law, or the
enactment of new legal remedies).

Regulatory Flexibility Act, Unfunded
Mandates Reform Act, and Executive
Orders 12866 and 12875

Pursuant to 31 U.S.C. 3903(a), the
provisions of the proposed revision and
replacement of Circular A-125
constitute regulations. For purposes of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), the proposed regulations
will not have a significant economic
effect on a substantial number of small
entities; the regulations implement the
Prompt Payment Act, which requires
Federal agencies to pay their bills on a
timely basis, to pay interest penalties
when payments are made late, and to
take discounts only when payments are
made by the discount date. For purposes
of the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4), as well as
Executive Orders No. 12866 and 12875,
the proposed regulations will not
significantly or uniquely affect small
governments, and will not result in
increased expenditures by State, local,
and tribal governments, or by the
private sector, of $100 million or more.

OMB requests comments on the
proposed revisions discussed above, as
well on all other parts of the revised
circular.
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List of Subjects in 5 CFR Part 1315

Administrative practice and
procedure, Government contracts,
Penalties.

Jacob J. Lew,
Acting Director.

OMB proposes that Circular A-125 be
revised to read as follows:

Attachment—OMB Circular No. A-125

(Revised)

To: The Heads of Executive
Departments and Establishments
Subject: Prompt Payment

Purpose. Circular A-125 (2nd
Revision) prescribes policy for the
Executive departments and agencies in
paying for goods and services pursuant
to the Prompt Payment Act of 1982 as
amended. It is the intent of this Circular
and implementing regulations that the
Federal Government pay commercial
obligations accurately and timely using
financial cash management tools.

Background. The Prompt Payment
Act was enacted as P.L. 97-177 on May
21,1982, and amended on October 17,
1988, as P.L. 100-496. The Prompt
Payment Act (the Act), as amended,
requires Executive departments and
agencies to pay commercial obligations
within specific discrete time periods
and to pay interest penalties when those
time constraints are not met. Circular
A-125 also provides policy direction for
payment of entitlements due under the
current Farm Bill.

Policy. Agencies are to maintain
payment practices consistent with this
Circular and the implementing
procedures attached to the Circular.
Agencies must make payments for
commercial obligations on properly
submitted invoices on payment due
dates set by the attached implementing
procedures. Unless otherwise specified
in this Circular or agency regulations,
payments cannot be made until proper
invoices have been received for goods or
services that have been received and
accepted by the agency and contract
terms have been satisfactorily performed
or fulfilled. Payments under certain
accelerated payment methods may be
made before the specified due date.
Payments made later than the payment
due date or later than the discount due
date if a discount is taken, may be
subject to interest penalties and possibly
additional penalties. Valid interest
penalties will be paid by the agency
automatically and additional penalties
will be paid after receiving a written
request from the vendor. These
penalties will be paid from funds
available for the administration of the
program for which the penalty was

incurred. Agency implementation must
be consistent with sound cash
management practices, related Treasury
regulations (Treasury Financial Manual,
I TFM 6-8000, section 8040), and the
Federal Acquisition Regulation (48 CFR
subpart 32.9 and FAR Clause 52.232) or
appropriate agency regulations.

The Debt Collection Improvement Act
of 1996 requires all Federal agencies to
make payments electronically after
January 1, 1999, except for Internal
Revenue Service tax refunds and except
as waived in 31 CFR Part 208. The Act
also requires the collection of the
Taxpayer ldentifying Number (TIN) for
purposes of debt collection. This
circular requires that banking
information for purposes of making
electronic payments and the TIN be on
an invoice unless this information has
been previously provided to the agency
through other procedures.

Requirements and Responsibilities.
The specific requirements and
responsibilities of Executive
departments and agencies are set forth
in the implementing regulations.

Inquiries. Questions about this
circular and inquiries about payments
practices or concerning problems of
Executive agencies should be directed to
the Financial Management Service,
Department of the Treasury, Telephone:
1-800-266—-9667. The circular, agency
guidance, answers to frequently asked
guestions and other general information
is available on the Internet at http://
www.fms.treas.gov/prompt/index.html.
It is also available in printed form upon
request to the above telephone number.

Effective date. Unless otherwise
specified, this circular is effective 30
days after final publication.

Sunset Review Date. Three years from
the date of issuance of this circular,
there will be an independent policy
review to ascertain its effectiveness.
Jacob J. Lew,

Acting Director.

Note: The following prompt payment
implementing regulations are provided in a
uncodified format for comment purposes.
These regulations will be codified at the final
rule stage in 5 CFR Part 1315, unless pending
legislation transfers the authority for issuing
these regulations to the Department of the
Treasury. In that case, they will be codified
in Title 31 of the Code of Federal
Regulations.

Prompt Payment Implementing
Regulations

Table of Contents

1. Application

2. Responsibilities

3. Prompt Payment Standards and Required
Notices to Vendors

4. Accelerated Payment Methods

5. Fast Payment

6. Discounts

7. Rebates

8. Required Documentation

9. Late Payment Interest Penalties

10. Additional Penalties

11. Payments Under Government Credit Card
12. Payments to Farm Producers

13. Payments Under Construction Contracts
14. Grant Recipients

15. Relationship to Other Laws

16. Reporting Requirements

17. Inquiries

18. Definitions

19. Effective Dates

1. Application

a. Procurement contracts. This
regulation applies to contracts for the
procurement of goods or services
awarded by:

(1) All Executive branch agencies
except:

A. The Tennessee Valley Authority,
which is subject to the Prompt Payment
Act, but is not covered by this
regulation, and

B. Agencies specifically exempted
under 5 U.S.C. 551(1).

(2) The United States Postal Service,
except for the reporting requirements.
The Postmaster General is responsible
for issuing implementing procurement
regulations, solicitation provisions, and
contract clauses for the United States
Postal Service, and

(3) The Commodity Credit
Corporation pursuant to:

A. Section 4(h) of the Act of June 29,
1948 (15 U.S.C. 714b(h)) relating to the
procurement of property and services,
and

B. Payments to producers on a farm
under the current Farm Bill (7 U.S.C.
1421 et seq.).

b. Vendor payments. All Executive
branch vendor payments and payments
to those defined as contractors or
vendors (see section 18.j.) are subject to
the Prompt Payment Act with the
following exceptions:

(1) Contract Financing Payments, as
defined in section 18.h.; and

(2) Payments related to emergencies
(as defined in the Disaster Relief Act of
1974, P.L. 93-288, as amended (42
U.S.C. 5121 et seq.)) and military
operations (as defined in 10 U.S.C.
101(a)(13)).

c. Utility payments. All utility
payments, including payments for
telephone service, are subject to the Act
except those under 1.b.(2). Where state
or local authorities regulate late
payment rates, those rates (e.g., tariffs)
shall take precedence; however, any
interest paid is reportable. In the
absence of state or local prescribed late
charges or terms, agencies will apply
this regulation.
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2. Responsibilities

Each agency head is responsible for
the following:

a. Issuing internal procedures. Issuing
procedures will include provisions for
monitoring the causes of late payments
and any interest penalties incurred,
taking necessary corrective action,
reporting in accordance with section 16,
and handling inquiries.

b. Internal control systems. Ensuring
that effective internal control systems
are established and maintained as
required by OMB Circular A-123,
“Management Accountability and
Control.” Administrative activities
required for payments to vendors under
this regulation are subject to Quality
Control (QC) validation. QC processes
will be used to confirm that controls are
effective and that processes are efficient.
Each agency head is responsible for
establishing a QC program in order to
quantify payment performance and
qualify corrective actions, aid cash-
management decision making, and
estimate payment performance if actual
data is unavailable.

c. Financial management systems.
Ensuring that financial management
systems comply with OMB Circular A—
127, **Financial Management Systems.”
Agency financial systems shall provide
standardized information and electronic
data exchange to the central
management agency. Systems shall
provide complete, timely, reliable,
useful and consistent financial
management information.

Payment capabilities should provide
accurate and useful management reports
on payments, and produce accurate and
timely reports as required by the Prompt
Payment Act.

d. Reviews. Ensuring that Inspectors
General and internal auditors review
payments performance and systems
accuracy, consistent with the Chief
Financial Officers (CFO) Act
requirements.

e. Timely payments and interest
penalties. Ensuring timely payments
and payment of interest penalties where
required.

3. Prompt Payment Standards and
Required Notices to Vendors

Agency business practices shall
conform to the following standards:

a. Required documentation. Agencies
will maintain paper or electronic
documentation as required in section 8.

b. Receipt of invoice. For the purposes
of determining a payment due date and
the date on which interest will begin to
accrue, an invoice shall be deemed to be
received:

(1) For invoices that are mailed, on:

A. The date a proper invoice is
actually received and annotated by the
contractually designated office, or;

B. The date placed on the invoice by
the vendor, when the agency fails to
annotate the invoice with a receipt date
at the time of receipt (such invoice must
be a proper invoice);

(2) For invoices electronically
transmitted, at the time the transmission
is received by the designated agency
office; and,

(3) On the date of delivery, when
contractually stipulated that the
delivery ticket may serve as an invoice.

c. Review of invoice. Agencies will
use the following procedures in
reviewing invoices:

(1) Each invoice will be reviewed by
the appropriate office within 7 days
after receipt to determine whether the
invoice is a proper invoice as defined in
section 8.b. of this regulation;

(2) When an invoice is determined
improper, the agency shall return the
invoice to the vendor within 7 days of
receipt (refer also 3.g.(3) regarding
vendor notification and determining the
payment due date.) The agency will
identify all defects that prevent payment
and specify all reasons why the invoice
is not proper and why it is being
returned. This notification to the vendor
shall include a request for a corrected
invoice, to be clearly marked as such;

(3) Computer-related media which
produce tangible recordings of
information in lieu of “written” or
“original”’ paper document equivalents
should be used by agencies to expedite
payment transactions, as long as there
are adequate safeguards and controls to
ensure the integrity of the data, rather
than delaying processes by requiring
“original”’ paper documents.

d. Receipt of goods and services.
Agencies will ensure that receipt is
properly recorded at the time of delivery
of goods or completion of services.

e. Acceptance. Agencies will ensure
that acceptance is executed as promptly
as possible. Commercial items and
services should not be subject to
extended acceptance periods.
Acceptance reports will be forwarded to
the designated agency office by the fifth
working day after delivery. Unless other
arrangements are made, acceptance
reports will be stamped or otherwise
annotated with the receipt date in the
designated agency office.

f. Starting the payment period. The
period available to an agency to make
timely payment of an invoice without
incurring an interest penalty shall begin
on the later of:

(1) Date of receipt (as defined in
3.b.(1)) of a proper invoice (as defined
in section 8.b.), except where no invoice

is required (e.g. recurring payments (see
definition at section 18.cc.); or,

(2) Date of receipt and acceptance of
goods or services. In this case, the
payment period starts when either:

A. The agency has actually accepted
the goods or services but no later than
the seventh day after the receipt of
goods or services, or;

B. When a longer acceptance period is
contractually stipulated, the agency has
actually accepted the goods or services
but no later than the last day of the
extended acceptance period;

(3) Date of delivery where an agency
has contractually designated the use of
the acceptance document or delivery
ticket as the basis for payment.

g. Determining the payment due date.

(1) Unless otherwise specified, the
payment is due either:

A. 30 days after the start of the
payment period as specified in section
3.f.;

B. On the date(s) specified in the
contract;

C. In accordance with discount terms
when discounts are offered and taken
(see section 6), or;

D. In accordance with Accelerated
Payment Methods (see section 4).

(2) Certain commodity payments.

A. For meat, meat food products, as
defined in Section 2(a)(3) of the Packers
and Stockyard Act of 1921 (7 U.S.C.
182(3)), including any edible fresh or
frozen poultry meat, any perishable
poultry meat food product, fresh eggs,
any perishable egg product, fresh or
frozen fish as defined in the Fish and
Seafood Promotion Act of 1986 (16
U.S.C. 4003(3)), payment will be made
no later than the seventh day after
delivery.

B. For perishable agricultural
commodities, as defined in Section 1(4)
of the Perishable Agricultural
Commodities Act of 1930 (7 U.S.C.
499a(4)), payment will be made no later
than the 10th day after delivery, unless
another payment date is specified in the
contract.

C. For dairy products (as defined in
section 111(e) of the Dairy Production
Stabilization Act of 1983, 7 U.S.C.
4502(e)), and including, at a minimum,
liquid milk, cheese, certain processed
cheese products, butter, yogurt, and ice
cream, edible fats or oils, and food
products prepared from edible fats or
oils (including, at a minimum,
mayonnaise, salad dressings and other
similar products), payment will be made
no later than 10 days after the date on
which a proper invoice, for the amount
due, has been received by the agency
acquiring the above listed products.
Nothing in the Act permits limitation to
refrigerated products. When questions
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arise about the coverage of a specific
product, prevailing industry practices
should be followed in specifying a
contractual payment due date.

D. Mixed invoices for commodities.
When an invoice is received for items
with different payment periods,
agencies:

i. May pay the entire invoice on the
due date for the commodity with the
earliest due date, if it is considered in
the best interests of the agency. That
payment is to be considered as on time
for reporting purposes;

ii. May make split payments by the
due date applicable to each category;

iii. Should pay in accordance with the
contractual payment provisions (which
may not exceed the statutory mandated
periods specified in section 3.g.(2), and;

iv. Will not require vendors to submit
multiple invoices for payment of
individual orders by the agency.

(3) Notification of Improper Invoice.

When an agency fails to make
notification of an improper invoice
within seven days according to 3.c.(2) of
these guidelines (three days for meat
and meat food, fish and seafood
products; and five days for perishable
agricultural commodities, dairy
products, edible fats or oils and food
products prepared from edible fats or
oils), the number of days allowed for
payment of the corrected proper invoice
will be reduced by the number of days
between the seventh day, or as specified
above in this paragraph, and the day
notification was transmitted to the
vendor. Calculation of interest penalties,
if any, will be based on an adjusted due
date reflecting the reduced number of
days allowable for payment;

h. Payment date. Payment will be
considered to be made on the settlement
date for an electronic funds transfer
(EFT) payment or the date of the check
for a check payment. On a weekend,
federal holiday, or after normal working
hours, payments falling due may be
made on the following business day
without incurring late payment interest
penalties.

i. Late payment. When payments are
made after the due date, interest will be
paid automatically in accordance with
the procedures in sections 9 through 13
of this regulation.

j. Timely payment. Unless using an
accelerated payment method (see
section 4), an agency shall make
payments no more than seven days prior
to the payment due date, but as close to
the due date as possible, unless the
agency head or designee has
determined, on a case-by-case basis for
specific payments, that earlier payment
is necessary. This authority must be
used cautiously, weighing the benefits

of making a payment early against the
good stewardship inherent in effective
cash management practices.

k. Payments for partial deliveries.
Agencies shall pay for partial delivery of
supplies or partial performance of
services after acceptance, unless
specifically prohibited by the contract.
Payment is contingent upon submission
of a proper invoice if required by the
contract.

4. Accelerated Payment Methods

a. A single invoice under $2,500.
Payments may be made as soon as the
contract, proper invoice, receipt and
acceptance documents are matched
notwithstanding statutory authority to
do otherwise. These payments are to be
considered on time for Prompt Pay
reporting purposes. Vendors shall be
entitled to interest penalties if invoice
payments are made after the payment
due date.

b. Small Disadvantaged Business
Concern (as defined in the FAR subpart
19.001). Agencies may pay small,
disadvantaged business concerns as
quickly as possible, when all proper
documentation, including acceptance, is
received in the payment office and
before the payment due date. Such
payments are to be considered on time
for Prompt Pay reporting purposes, and
are not subject to payment restrictions
stated elsewhere in this regulation.
Vendors shall be entitled to interest
penalties if invoice payments are made
after the payment due date.

c. Payments related to emergencies
and disasters (as defined in the Robert
T. Stafford Disaster Relief Act and
Emergency Assistance, P.L. 93-288, as
amended (42 U.S.C. 5121 et seq.)) and
military deployment. Payments may be
made as soon as the contract, proper
invoice, receipt and acceptance
documents or any other agreement are
matched. These payments are to be
considered on time for Prompt Pay
reporting purposes. Vendors shall be
entitled to interest penalties if invoice
payments are made after the payment
due date.

5. Fast Payment

Payment shall be made within 15
days of receipt of a proper invoice
without evidence that goods or services
have been received. The following
standards shall be followed:

a. Criteria. The criteria in using this
procedure are defined in Federal
Acquisition Regulations (FAR) Part 13,
Subpart 13.3 **Fast Payment Procedure”
and in the 1988 Amendment to the
Prompt Pay Act, Section 11(b)(1);

b. FAR clause 52.213.1. Payments
must be supported by valid contracts

having proper FAR clause 52.213.1, Fast
Payment Procedure;

c. Invoice requirements. Invoices paid
under ““Fast Payment’ procedures must
meet the requirements of an invoice as
outlined in section 8.b. of this
regulation, and be properly identified
on the invoices and in the agency
financial system for subsequent
statistical sampling to ensure that goods
are received;

d. Obligating documents. Invoices
must be properly matched with the
obligating documents prior to
authorizing the payment;

e. Certification. A vendor’s
certification that goods have been
shipped may be used as a basis for
authorizing the payment;

f. Internal controls. Agencies must
establish a system to ensure internal
controls are in place to validate that
goods are received and accepted;

g. Receiving reports. Unless otherwise
specified in agency procedures, the
contracting office shall ensure that
receiving reports and payment
documents are matched and that steps
are taken to correct discrepancies and
collect any amounts owed for non-
performance, and;

h. Inspection and Acceptance. Unless
otherwise specified in agency
procedures, the receiving entity shall
promptly inspect and accept goods
acquired under these procedures and
notify the purchasing office of the
acceptance as quickly as possible.

6. Discounts

Agencies shall follow these guidelines
in taking discounts and determining the
payment due dates when discounts are
taken:

a. Economically justified discounts. If
an agency is offered a discount by a
vendor, whether stipulated in the
contract or offered on an invoice, an
agency may take the discount if
payment is made within the specified
discount period. Discounts will be taken
whenever economically justified (see |
TFM 6-8040.40) but only after
acceptance has occurred. These
payments will be considered on time for
reporting purposes.

b. Discounts taken after the deadline.
If an agency takes the discount after the
deadline and does not repay it before
the payment due date, the agency shall
pay an interest penalty on any amount
remaining unpaid as prescribed in
section 9.a.(6).

c. Payment date. When a discount is
taken, payment will be made as close as
possible to, but no later than, the
discount date.

d. Start date. The period for taking the
discount is calculated from the date
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placed on the proper invoice by the
vendor. If there is no invoice date on the
invoice by the vendor, the discount
period will begin on the date a proper
invoice is actually received and date
stamped or otherwise annotated by the
designated agency office.

7. Rebates

Agencies shall determine credit card
payment dates based on an analysis of
the total costs and total benefits to the
Federal government as a whole. When
calculating costs and benefits, agencies
are expected to include the cost to the
government of paying early. This cost is
the interest the government would have
earned, at the Current Value of Funds
rate, for each day that payment was not
made. Agencies may also factor in the
benefits, from streamlining or other
efficiencies, to the agency of paying
early.

8. Required Documentation

Agencies are required to ensure the
following payment documentation is
established to support payment of
invoices and interest penalties:

a. For a contract:

(1) Payment due date(s) as defined in
3.9,

(2) A notation in the contract that
partial payments are prohibited, if
applicable;

(3) For construction contracts, specific
payment due dates for approved
progress payments or milestone
payments for completed phases,
increments, or segments of the project;

(4) If applicable, a statement that the
special payment provisions of the
Packers and Stockyard Act of 1921 (7
U.S.C. 182 (3)), or the Perishable
Agricultural Commodities Act of 1930
(7 U.S.C. 499a(4)), or Fish and Seafood
Promotion Act of 1986 (16 U.S.C.
4003(3)) shall apply;

(5) Where considered appropriate by
the agency head, the specified
acceptance period following delivery to
inspect and/or test goods furnished or to
evaluate services per formed is stated;

(6) Name (where practicable), title,
telephone number, and complete
mailing address of officials of the
Government’s designated agency office,
and of the vendor receiving the
payments;

(7) Reference to requirements under
the Prompt Payment Act, including the
payment of interest penalties on late
invoice payments (including progress
payments under construction contracts);

(8) Stipulation that banking
information must be submitted no later
than the first request for payment as
required by the Debt Collection
Improvement Act of 1996, except in

situations addressed in the waiver
provisions for 31 CFR Part 208.
Agencies will use the appropriate
Federal Acquisition Regulation contract
clause;

(9) If using Fast Payment, the proper
FAR clause stipulating Fast Payment is
required.

b. For a proper invoice:

(1) Name of vendor;

(2) Invoice date;

(3) Government contract number, or
other authorization for delivery of goods
or services;

(4) Vendor invoice number/account
number;

(5) Description, price, and quantity of
goods and services rendered;

(6) Shipping and payment terms
(unless mutually agreed that this
information is only required in the
contract);

(7) Taxpayer ldentification Number
(TIN), unless otherwise previously
provided to the agency in accordance
with agency procedures;

(8) Banking Information, unless
otherwise previously provided to the
agency in accordance with agency
procedures, or except in situations
addressed in waiver provisions
included in 31 CFR Part 208;

(9) Contact name (where practicable),
title and telephone number;

(10) Other substantiating
documentation or information required
by the contract.

c. For receiving reports, delivery
tickets, and evaluated receipts:

(1) Name of vendor;

(2) Contract or other authorization
number;

(3) Description of goods;

(4) Quantities received, if applicable;

(5) Date(s) goods were delivered,;

(6) Date(s) goods were accepted;

(7) Signature (or electronic alternative
when supported by appropriate internal
controls), printed name, telephone
number, mailing address of the
receiving official, and any additional
information required by the agency,
and,;

(8) All requirements under section
8.c. (1)—(7), when a delivery ticket is
used as an invoice.

9. Late Payment Interest Penalties

a. Application and Calculation.
Agencies will use the following
procedures in calculating interest due
on late payments:

(1) Interest will be calculated and will
accrue daily from the day after the
payment due date at the interest rate
applicable on the day after the due date
(refer also to 3.g. Determining the
payment due date);

(2) Adjustments will be made for
errors in calculating interest;

(3) When an interest penalty is owed
and not paid, interest will accrue on the
unpaid principal and accrued interest
until paid, except as described in
paragraph (5) below;

(4) For up to one year, interest
penalties remaining unpaid at the end of
any 30 day period will be capitalized
(i.e., added to the principal), and
subsequent interest penalty amounts
will be computed and accrue on the
total of principal plus capitalized
interest until paid;

(5) Interest penalties under the
Prompt Payment Act will not continue
to accrue:

A. After the filing of a claim for such
penalties under the Contract Disputes
Act of 1978 (41 U.S.C. 601 et seq.), or;

B. For more than one year.

(6) When an agency takes a discount
after the discount date and does not
repay it before the payment due date,
the interest payment will be calculated
on the amount of the discount taken, for
the period beginning the day after the
prompt payment due date through the
payment date;

(7) Interest penalties of less than one
dollar need not be paid;

(8) If the banking information
supplied by the vendor is incorrect and/
or incomplete, the invoice received will
be returned as an improper invoice and
the agency is exempt from the accrual
of interest as defined in section 3.c (2)
until such information is received or
until a proper invoice is submitted;

(9) Interest calculations are to be
based on a 360 day year, and;

(10) The applicable interest rate may
be obtained by calling the Department of
Treasury’s Financial Management
Service (FMS) voice information system
at 1-800-266-9667.

b. Payment. Agencies will meet the
following requirements in paying
interest penalties:

(1) Interest may be paid only after
acceptance has occurred except when
title of the goods passes to the
government;

(2) Late payment interest penalties
shall be paid without regard to whether
the vendor has requested payment of
such penalty, and shall be accompanied
by a notice stating the amount of the
interest penalty, the number of days late
and the rate used. Agencies should pay
interest together with the underlying
principal payment;

(3) The invoice number or other
agreed upon transaction reference
number assigned by the vendor should
be included in the notice to assist the
vendor in reconciling the payment.
Additionally, it is optional as to
whether or not an agency includes the
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contract number in the notice to the
vendor;

(4) The temporary unavailability of
funds does not relieve an agency from
the obligation to pay these interest
penalties or the additional penalties
required under section 10, and;

(5) Agencies shall pay any late
payment interest penalties (including
any additional penalties required under
section 10) under this regulation from
the funds available for the
administration of the program for which
the penalty was incurred. The Prompt
Payment Act does not authorize the
appropriation of additional amounts to
pay penalties.

c. Penalties not due. Interest penalties
are not required:

(1) When payment is delayed because
of a dispute between a Federal agency
and a vendor over the amount of the
payment or other issues concerning
compliance with the terms of a contract.
Claims concerning disputes, and any
interest that may be payable with
respect to the period, while the dispute
is being settled, will be resolved in
accordance with the provisions in the
Contract Disputes Act of 1978, (41
U.S.C. 601 et seq.), except for interest
payments required under 31 U.S.C.
3902(h)(2).

(2) When payments are made solely
for financing purposes or in advance,
except for interest payment required
under 31 U.S.C. 3902(h)(2).

(3) For a period when amounts are
withheld temporarily in accordance
with the contract.

(4) When an EFT payment is not
credited to the vendor’s account by the
payment due date because of the failure
of the Federal Reserve or the vendor’s
bank to do so.

10. Additional Penalties

a. Vendor entitlements . A vendor
shall be entitled to an additional penalty
payment when the vendor is owed a late
payment interest penalty by an agency,
if it:

(1) Receives a payment dated after the
payment due date which does not
include the interest penalty also due to
the vendor;

(2) Is not paid the interest penalty by
the agency within 10 days after the
actual payment date and;

(3) Makes a written request, no later
than 40 days after the payment date,
that the agency pay such an additional
penalty. The vendor request must
include the following:

A. Specific assertion that late
payment interest is due for a specific
invoice, and request payment of all
overdue late payment interest penalty

and such additional penalty as may be
required, and;

B. A copy of the invoice on which late
payment interest was due but not paid
and a statement that the principal has
been received, and the date of receipt.
No additional data are required;

Confirmation that the request is
postmarked. To be valid the request
must be postmarked, received by
facsimile, or by electronic mail, by the
40th day after payment was made. If
there is no postmark, the request will be
valid if it is received and annotated with
the date of receipt by the agency by the
40th day.

b. Maximum penalty. The additional
penalty shall be equal to one hundred
(100) percent of the original late
payment interest penalty but must not
exceed $5,000.

c. Minimum penalty. Regardless of
the amount of the late payment interest
penalty, the additional penalty paid
shall not be less than $25.

d. Penalty basis. The penalty is based
on individual invoices if paid
separately.

e. Utility payments. The additional
penalty does not apply to the payment
of utility bills where late payment
penalties for these bills are determined
through the tariff rate-setting process.

11. Payments Under Government Credit
Card

Payment standards under government
credit cards:

a. Payment date. All credit card
invoices under $2,500 may be paid at
any time, but not later than 30 days after
the receipt of a proper invoice.
Matching documents is not required.
The payment due date for invoices over
$2,500 shall be 30 days after receipt of
a proper invoice or the date specified in
the contract unless it benefits the agency
and the government (applying discount
formula in | TFM 6-8040.40) to take a
rebate offered for early payment. | TFM
4-4535.10 permits payment of the bill
in full prior to verification that goods or
services were received.

b. Disputed line items. Disputed line
items do not render the entire invoice
an improper invoice for compliance
with this circular. Any undisputed
items must be paid in accordance with
section 11.a.

12. Payments to Farm Producers

In case of a payment to which
producers on a farm are entitled under
the terms of an agreement entered into
under the current Farm Bill (7 U.S.C.
1421 et seq.):

a. Payment Standards. Payments to
farm producers under such agreements

shall be made as close as possible to the
required payment or loan closing date.

b. Interest penalties. An interest
penalty shall be paid to the producers
if the payment has not been made by the
required payment or loan closing date.
The interest penalty shall be paid:

(1) On the amount of payment or loan
due;

(2) For the period beginning on the
first day beginning after the required
payment or loan closing date and
ending on the date the amount is paid
or loaned, and;

(3) Out of funds available under
section 8 of the Act of June 29, 1948 (15
U.S.C. 714f).

c. Contract Disputes Act of 1978.
Provisions relating to the Contract
Disputes Act of 1978 (41 U.S.C. 601 et
seq.) in section 9.a.(5)A and section 16a.
do not apply.

13. Payments Under Construction
Contracts

a. Payment Standards. Agencies shall
follow these standards when making
progress payments under construction
contracts:

(1) An agency may approve a request
for progress payment if the application
meets the requirements specified in the
section b below;

(2) The certification by the prime
vendor as defined in section 13.b.(2) is
not to be construed as final acceptance
of the subcontractor’s performance;

(3) The agency shall return any such
payment request which is defective to
the vendor within seven days after
receipt, with a statement identifying the
defect(s), or if the notification is done
electronically, it is not necessary to
return the improper invoice;

(4) A vendor is obligated to pay
interest to the Government on unearned
amounts in its possession from:

A. The eighth day after receipt of
funds from the agency until the date the
vendor notifies the agency that the
performance deficiency has been
corrected, or the date the vendor
reduces the amount of any subsequent
payment request by an amount equal to
the unearned amount in its possession,
when the vendor discovers that all or a
portion of a payment received from the
agency constitutes a payment for the
vendor’s performance that fails to
conform to the specifications, terms,
and conditions of its contract with the
agency, under 31 U.S.C. 3905(a), or;

B. The eighth day after the receipt of
funds from the agency until the date the
performance deficiency of a
subcontractor is corrected, or the date
the vendor reduces the amount of any
subsequent payment request by an
amount equal to the unearned amount
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in its possession, when the vendor
discovers that all or a portion of a
payment received from the agency
would constitute a payment for the
subcontractor’s performance that fails to
conform to the subcontract agreement
and may be withheld, under 31 U.S.C.
3905(e).

(5) Interest payment on unearned
amounts to the government under 31
U.S.C. 3905(a)(2) or 3905(e)(6), shall:

A. Be computed on the basis of the
average bond equivalent rates of 91-day
Treasury bills auctioned at the most
recent auction of such bills prior to the
date the vendor received the unearned
amount;

B. Be deducted from the next
available payment to the vendor, and;

C. Revert to the Treasury.

b. Required Documentation:

(1) Substantiation of the amount(s)
requested shall include:

A. An itemization of the amounts
requested related to the various
elements of work specified in the
contract;

B. A listing of the amount included
for work performed by each
subcontractor under the contract;

C. A listing of the total amount for
each subcontract under the contract;

D. A listing of the amounts previously
paid to each subcontractor under the
contract, and;

E. Additional supporting data and
detail in a form required by the
contracting officer.

(2) Certification by the prime vendor
is required, to the best of the vendor’s
knowledge and belief, that:

A. The amounts requested are only for
performance in accordance with the
specifications, terms, and conditions of
the contract;

B. Payments to subcontractors and
suppliers have been made from previous
payments received under the contract,
and timely payments will be made from
the proceeds of the payment covered by
the certification, in accordance with
their subcontract agreements and the
requirements of Chapter 39, title 31,
U.S.C., and;

C. The application does not include
any amounts which the prime vendor
intends to withhold or retain from a
subcontractor or supplier, in accordance
with the terms and conditions of their
subcontract.

c. Interest Penalties. Agencies will
pay interest on:

(1) A progress payment request
(including a monthly percentage-of-
completion progress payment or
milestone payments for completed
phases, increments, or segments of any
project) that is approved as payable by
the agency pursuant to section b. above,
and remains unpaid for:

A. A period of more than 14 days after
receipt of the payment request by the
designated agency office, or;

B. A longer period specified in the
solicitation and/or contract if required,
to afford the Government a practicable
opportunity to adequately inspect the
work and to determine the adequacy of
the vendor’s performance under the
contract.

(2) Any amounts that the agency has
retained pursuant to a prime contract
clause providing for retaining a
percentage of progress payments
otherwise due to a vendor and that are
approved for release to the vendor, if
such retained amounts are not paid to
the vendor by a date specified in the
contract, or, in the absence of such a
specified date, by the 30th day after
final acceptance;

(3) Final payments, based on
completion and acceptance of all work
(including any retained amounts), and
payments for partial performances that
have been accepted by the agency, if
such payments are made after the later
of:

A. The 30th day after the date on
which the designated agency office
receives a proper invoice, or;

B. The 30th day after agency
acceptance of the completed work or
services. Acceptance shall be deemed to
have occurred on the effective date of
contract settlement on a final invoice
where the payment amount is subject to
contract settlement actions. For the
purpose of computing interest penalties,
acceptance shall be deemed to have
occurred on the seventh day after work
or services have been completed in
accordance with the terms of the
contract.

14. Grant Recipients

Recipients of Federal assistance may
pay interest penalties if so specified in
their contracts with contractors.
However, obligations to pay such
interest penalties will not be obligations
of the United States. Federal funds may
not be used for this purpose, nor may
interest penalties be used to meet
matching requirements of federally
assisted programs.

15. Relationship to Other Laws

a. Contract Disputes Act of 1978 (41
U.S.C. 605).

(1) A claim for an interest penalty
(including the additional penalty for
non-payment of interest if the vendor
has complied with the requirements of
section 9 of this regulation) not paid
under this regulation may be filed under
section 6 of the Contract Disputes Act.

(2) An interest penalty under this
regulation does not continue to accrue

after a claim for a penalty is filed under
the Contract Disputes Act or for more
than one year. This does not prevent an
interest penalty from accruing under
section 13 of the Contract Disputes Act
after a penalty stops accruing under this
regulation. Such penalty may accrue on
an unpaid contract payment and on the
unpaid penalty under this regulation.

(3) This regulation does not require an
interest penalty on a payment that is not
made because of a dispute between the
head of an agency and a vendor over the
amount of payment or compliance with
the contract. A claim related to such a
dispute and interest payable for the
period during which the dispute is
being resolved is subject to the Contract
Disputes Act.

b. Small Business Act (15 U.S.C.
644(k)). This Act has been amended to
require that any agency with an Office
of Small and Disadvantaged Business
Utilization must assist small business
concerns to obtain payments, late
payment interest penalties, additional
penalties, or information due to the
concerns.

16. Reporting Requirements

a. Content. Agency reports shall
contain the following information for
the prior fiscal year:

(1) Invoices subject to the Prompt
Payment Act:

A. Dollar amount of invoices

B. Number of invoices

(2) Invoices paid after due date:

A. Dollar amount of invoices

B. Number of invoices

C. Percent of Invoices paid late. The
percentage of invoices paid late is
computed in the following manner:
[(2)B/(1)B]

D. Dollar amount of late payment
interest and other penalties paid

E. Reasons why interest or other late
payment penalties were incurred. Rank
from highest to lowest, according to
frequency of occurrence.

i. Delay in agency’s receipt of:

a. Receiving report

b. Purchase order or contract

c. Other

ii. Delay or error by designated agency
office in:

a. Taking discount

b. Notifying vendor of improper
invoice

c. Computer or other system
processing

d. Other

F. Interest and other late payment
penalties which were due but not paid:

i. Interest amount

ii. Number

(3) Invoices paid eight days or more
before due date, except where cash
discounts were taken, an accelerated
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payment method was used, or payments
were made early to earn rebates; or
invoices where early payment is
determined on a case-by-case basis to be
necessary:

A. Dollar amount of invoices

B. Number of invoices

C. Percent of early payments made
[(3)B/(1)B]

(4) Progress Made. Describe specific
achievements and problems during the
fiscal year in implementing the
provisions of the Prompt Payment Act
and OMB Circular A-125. Include a
description of any agency experience in
determining the most appropriate
timing for release of payment
authorization so that invoices are paid
as close as possible to the due date
without exceeding it.

b. Certification. Agency annual
reports to FMS must be certified by the
agency Chief Financial Officer (or
equivalent).

¢. Submission. Federal agencies
subject to the Chief Financial Officers
Act of 1990 and the United States
Information Agency are required to
submit an annual Prompt Payment
Report to the Commissioner, Financial
Management Service (FMS), Department
of the Treasury, by the 60th day after the
end of each fiscal year.

17. Inquiries

a. Regulation. Inquiries concerning
this regulation may be directed in
writing to the Department of the
Treasury, Financial Management
Service (FMS), Cash Management
Directorate, 401 14th Street, S.W.
Washington, D.C. 20227, or by calling
1-800-266-9667.

b. Applicable interest rate. The rate is
published semiannually in the Federal
Register on or about January 1 and July
1. The rate also may be obtained from
the Department of Treasury’s Financial
Management Service (FMS) at 1-800—
266-9667. This information is also
available at the FMS Prompt Pay Web
Site at http://www.fms.treas.gov/
prompt/index.html.

c. Agency payments. Questions
concerning delinquent payments should
be directed to the designated agency
office. Questions about disagreements
over payment amount or timing should
be directed to the contracting officer for
resolution. Small business concerns
may obtain additional assistance on
payment issues by contacting the
agency’s Office of Small and
Disadvantaged Business Utilization.

18. Definitions

For the purposes of this regulation,
the following definitions apply:

a. Accelerated Payment—a payment
made prior to the due date and
considered on time for prompt payment
reporting purposes (see discussion in
section 4).

b. Acceptance—an acknowledgment
by the Government that goods received
and services rendered conform with the
contract requirements. Acceptance also
applies to partial deliveries.

c. Agency—as defined in Section
551(1) of Title 5, United States Code,
includes each authority of the United
States Government, whether or not it is
within or subject to review by another
agency, excluding the Congress, the
United States courts, governments of
territories or possessions, the District of
Columbia government, courts martial,
military commissions, and military
authority exercised in the field in time
of war or in occupied territory. Agency
also includes any entity (1) that is
operated exclusively as an
instrumentality of such an agency for
the purpose of administering one or
more programs of that agency, and (2)
that is so identified for this purpose by
the head of such agency. The term
agency includes military post and base
exchanges and commissaries.

d. Applicable interest rate—the
interest rate established by the Secretary
of the Treasury for interest payments
under Section 12 of the Contract
Disputes Act of 1978 (41 U.S.C. 611)
which is in effect on the day after the
due date, except where the interest
penalty is prescribed by other
governmental authority (e.g., tariffs).
The rate established under the Contract
Disputes Act is referred to as the
“Renegotiation Board Interest Rate,” the
“Contract Disputes Act Interest Rate,”
and the “Prompt Payment Act Interest
Rate,” and is published semiannually in
the Federal Register on or about January
1 and July 1.

e. Automated Clearing House (ACH)—
a network that performs interbank
clearing of electronic debit and credit
entries for participating financial
institutions.

f. Banking Information—information
necessary to facilitate an EFT payment,
including the vendor’s bank account
number, and their bank’s routing
number.

g. Contract—any enforceable
agreement, including rental and lease
agreements, purchase orders, delivery
orders (including obligations under
Federal Supply Schedule contracts),
requirements-type (open-ended) service
contracts, and blanket purchases
agreements between an agency and a
vendor for the acquisition of goods or
services and agreements entered into
under the Agricultural Act of 1949 (7

U.S.C. 1421 et seq). Contracts must meet
the requirements of Section 8.a. of this
regulation.

h. Contract Financing Payments—
authorized disbursement of monies
prior to acceptance of goods or services
including advance payments, progress
payments based on cost, progress
payments (other than under
construction contracts) based on a
percentage or stage of completion,
payments on performance-based
contracts and interim payments on cost-
type contracts. Contract financing
payments do not include invoice
payments, payments for partial
deliveries, or lease and rental payments.

i. Contracting Office—any entity
issuing a contract or purchase order or
issuing a contract modification or
termination.

j. Contractor (see Vendor).

k. Day—a calendar day including
weekend and holiday, unless otherwise
indicated.

I. Delivery Ticket—vendor document
supplied at the time of delivery which
indicates the items delivered, can serve
as a proper invoice based on contractual
agreement.

m. Designated Agency Office—the
office designated by the purchase order,
agreement, or contract to first receive
invoices. This office can be
contractually designated as the
receiving entity. This office may be
different from the office actually issuing
the payment.

n. Discount—an invoice payment
reduction offered by the vendor for early
payment.

0. Discount date—the date by which
a specified invoice payment reduction,
or a discount, can be taken.

p. Due date—the date on which
Federal payment should be made.
Determination of such dates is
discussed in Section 3.g. of this
regulation.

g. Electronic Commerce (EC)—the end
to end electronic exchange of business
information using electronic data
interchange (EDI), electronic mail,
electronic bulletin boards, electronic
funds transfer (EFT) and similar
technologies.

r. Electronic Data Interchange (EDI)—
the computer to computer exchange of
routine business information in a
standard format. The standard formats
are developed and maintained by the
Accredited Standards Committee (ASC)
of the American National Standards
Institute.

s. Electronic Funds Transfer—A
system using electronic means to
transfer payment data and funds from
an originator to a recipient’s account at
a receiving financial institution.
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t. Emergency Payment—emergency
includes hurricane, tornado, storm,
flood, high water, wind-driven water,
tidal wave, tsunami, earthquake,
volcanic eruption, landslide, mud slide,
snowstorm, drought, fire, explosion, or
other catastrophe which requires
Federal emergency assistance to
supplement State and local efforts to
save lives and property, and ensure
public health and safety.

u. Evaluated Receipts—contractually
designated use of the acceptance
document and the contract as the basis
for payment without requiring a
separate invoice.

v. Fast Payment—under the Federal
Acquisition Regulation (FAR) 13.3, the
Fast Payment procedure allows payment
under limited conditions to a vendor
prior to the Government’s verification
that supplies have been received and
accepted.

w. Federal Acquisition Regulation
(FAR)—the regulation that governs most
Federal acquisition and related payment
issues. Agencies may also have
supplements prescribing unique agency
policies.

x. Government Credit Card—
internationally accepted credit card
available to all Federal agencies under
a General Services Administration
contract for the purpose of making
simplified acquisitions of up to
$100,000.

y. Invoice—a bill, written document
or electronic transmission, provided by
a vendor requesting payment for
property received or services rendered.
A proper invoice must meet the
requirements of section 8.b of this
regulation. The term invoice can
include receiving reports and delivery
tickets contractually designated as
invoices.

z. Payment Date—the date on which
a check for payment is dated or the date
of an electronic fund transfer (EFT)
payment (settlement date).

aa. Receiving Office—the entity which
physically receives the goods or
services, may be separate from the
accepting entity.

bb. Receiving Report—written or
electronic evidence of receipt of goods
or services by a Government official.
Receiving reports must meet the
requirements of section 5.g. of this
regulation.

cc. Recurring Payments—Fixed
Amounts—payments for services of a
recurring nature, such as rents, building
maintenance, transportation services,
parking, leases, and maintenance for
equipment, pagers and cellular phones,
etc., which are performed under agency-
vendor agreements providing for

payments of definite amounts at fixed
periodic intervals.

dd. Taxpayer Identification Number
(TIN)—nine digit Employer
Identification Number or Social Security
Number as defined in section 6109 of
the Internal Revenue Code of 1986 (26
U.S.C. 6109).

ee. Utilities and Telephones—
contractual or non-contractual purchase
of electricity, water, sewage services,
telephone services, and natural gas.
Utilities can be regulated, unregulated,
or under contract.

ff. Vendor—any person, organization,
or business concern engaged in a
profession, trade, or business and any
not-for-profit entity operating as a
vendor (including State and local
governments and foreign entities and
foreign governments, but excluding
Federal entities).

19. Effective Dates

This regulation will be effective 30
days after final publication. For
payments under contracts or purchase
orders solicited on or after July 26, 1996,
the requirement to collect banking
information, for purposes of making an
EFT payment pursuant to 31 U.S.C.
3332, as amended, will be effective 30
days after final publication. For
payments under contracts or purchase
orders solicited before July 26, 1996, the
requirement to collect banking
information is effective January 2, 1999.

[FR Doc. 98-15397 Filed 6-16-98; 8:45 am]
BILLING CODE 3110-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 981
[Docket No. FV98-981-1 PR]
Almonds Grown in California; Revision

of Requirements Regarding Quality
Control Program

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on a revision to the administrative rules
and regulations of the California almond
marketing order (order) pertaining to the
quality control program. The order
regulates the handling of almonds
grown in California, and is administered
locally by the Almond Board of
California (Board). Under the terms of
the order, handlers are required to
obtain inspection on almonds received
from growers to determine the percent
of inedible almonds in each lot of any

variety. Handlers are then required to
dispose of a quantity of almonds in
excess of 1 percent of the weight of
almonds reported as inedible to
accepted users of such product.
Accepted users are approved annually
by the Board. This rule would clarify
conditions upon which accepted users’
status may be denied or revoked by the
Board. This rule would help to ensure
that inedible almonds are removed from
human consumption channels, thereby
maintaining the integrity of the quality
control provisions of the order.

DATES: Comments must be received by
July 17, 1998.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk, Fruit
and Vegetable Programs, AMS, USDA,
room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; Fax: (202)
205-6632. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Martin Engeler, Assistant Regional
Manager, California Marketing Field
Office, Marketing Order Administration
Branch, F&V, AMS, USDA, 2202
Monterey Street, suite 102B, Fresno,
California 93721; telephone: (209) 487—
5901, Fax: (209) 487-5906; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 690—
3919, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; telephone:
(202) 720-2491, Fax: (202) 205-6632.
SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Order No. 981, as amended (7 CFR part
981), regulating the handling of almonds
grown in California, hereinafter referred
to as the “order.” The marketing order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
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have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after date of the entry
of the ruling.

This proposal invites comments on
revisions to the administrative rules and
regulations pertaining to a quality
control program under the California
almond order. The proposal was
recommended unanimously by the
Board, and would clarify conditions
under which the Board could deny or
revoke the status of accepted users of
inedible almonds.

Section 981.42 of the order provides
authority for a quality control program.
Section 981.42(a) requires handlers to
obtain incoming inspection on almonds
received from growers to determine the
percent of inedible kernels in each lot
of any variety. Handlers are required to
report such inedible determination for
each lot received to the Board. Section
981.42(a) also provides authority for the
Board, with the approval of the
Secretary, to establish rules and
regulations necessary and incidental to
the administration of the order’s quality
control provisions.

Section 981.442 of the order’s
administrative rules and regulations
specifies that the weight of inedible
kernels in each lot of any variety of
almonds in excess of 1 percent of the
kernel weight received by a handler
shall constitute such handler’s inedible
disposition obligation. Handlers are
required to deliver inedible kernels
accumulated in the course of processing
to Board-approved accepted users of
such product in order to satisfy the
disposition obligation. Accepted users
then dispose of inedible kernels to non-
human consumption outlets. Because
inedible kernels are considered unfit for

human consumption, requiring handlers
to meet this obligation helps to ensure
that each handler’s outgoing shipments
of almonds are relatively free of
almonds with serious damage, and the
number of kernels with minor damage
should be minimal.

Accepted users of inedible almonds
file an application with the Board
specifying certain terms and conditions
with which they will voluntarily abide.
The application also indicates they will
dispose of the inedible almonds
received from handlers in one or more
of the following manners: crushing into
oil, manufacturing into animal feed, or
feeding directly to animals. The Board
staff reviews and approves accepted
user applications on an annual basis.

Section 981.442(a)(7) of the rules and
regulations lists eligibility criteria for
accepted users. These criteria are
applied by the Board when reviewing
and approving accepted users. However,
the regulations do not specifically
address when the Board may deny or
revoke accepted user status. Situations
have occurred in the past wherein
accepted users have failed to completely
meet these conditions, and the Board
could not be assured the inedible
almonds were being disposed of in non-
human consumption outlets.

The Board met on March 25, 1998,
and unanimously recommended adding
language to §981.442(a)(7) of the
administrative rules and regulations
stating that an accepted user’s status
may be denied or revoked if the
eligibility requirements are not met or if
the terms and conditions agreed to in
the accepted user application are not
met. The Board recommended that this
change be made prior to August 1, 1998,
so that it could be made effective at the
beginning of the crop year, and to
coincide with the approval cycle for
accepted user applications.

This change would provide a clear
foundation of understanding between
the Board, handlers, and accepted users.
The proposal would assist in
maintaining the integrity of the Board’s
quality control program by providing
clear authority to deny or revoke
accepted user status. This would help to
ensure inedible almonds are properly
disposed of in non-human consumption
outlets, which is in the interest of
producers, handlers, and consumers.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 97 handlers
of California almonds who are subject to
regulation under the order and
approximately 7,000 almond producers
in the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000.

Currently, about 58 percent of the
handlers ship under $5,000,000 worth
of almonds and 42 percent ship over
$5,000,000 worth on an annual basis. In
addition, based on acreage, production,
and grower prices reported by the
National Agricultural Statistics Service,
and the total number of almond
growers, the average annual grower
revenue is approximately $156,000. In
view of the foregoing, it can be
concluded that the majority of handlers
and producers of California almonds
may be classified as small entities.

There are currently 23 accepted users
of inedible almonds approved by the
Board. Accepted users may enter into a
voluntary agreement with the Board to
function as an outlet to which handlers
can ship inedible almonds to satisfy an
order obligation. While data concerning
these entities is limited, based on a
review of the quantity of inedible
almonds delivered to each entity, it is
believed that the majority may be
classified as small entities.

This proposal invites comments on
revisions to the quality control
provisions of the administrative rules
and regulations issued under the
California almond order. Under the
terms of the order, handlers are required
to obtain inspection on almonds
received from growers to determine the
percent of inedible almonds in each lot
of any variety. Handlers are then
required to dispose of a quantity of
almonds in excess of one percent of the
weight of almonds reported as inedible
to accepted users of such product.
Accepted users are approved annually
by the Board.

Section 981.442(a)(7) of the order’s
administrative rules and regulations
provides criteria which accepted users
must meet. This rule would revise this
section to specify that an accepted
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user’s status may be denied or revoked
if the criteria are not met. This rule
would help maintain the integrity of the
Board’s quality control program.

This proposed change is not expected
to impact handlers, other than to clarify
to them that accepted user’s status may
be denied or revoked. Handlers are
provided a listing of approved accepted
users so they know who they can
deliver inedible material to and receive
credit against their obligation. In the
event an application for accepted user
status is denied or an accepted user’s
status is revoked, handlers would be
notified by Board staff and provided an
updated listing.

This rule would only impact
applicants for accepted user status, or
accepted users in the sense that it would
clarify that accepted user status may be
denied or revoked if the terms and
conditions set forth in the rules and
regulations and the accepted user
application are not met. Accepted users
are approved entities to which handlers
may deliver inedible almonds and
receive credit against their inedible
disposition obligation. Accepted users
voluntarily agree to meet certain terms
and conditions so the Board may be
assured that inedible almonds do not
enter human consumption channels. If
these dealers in inedible almonds do not
agree to the terms and conditions, they
are not approved by the Board.
However, they may still operate in the
business, although handlers do not
receive credit against their inedible
disposition obligation if they deliver
product to such non-approved entities.
Situations have occurred in the past
wherein accepted users have failed to
completely meet these conditions, and
the Board could not be assured the
inedible almonds were being disposed
of in non-human consumption outlets.

One alternative to the proposal would
be to maintain the regulatory language
as it currently exists, in which case
there would be no clarification. Another
alternative would be to specify at length
all possible reasons for denying or
revoking an accepted user’s status. The
first alternative fails to address the
issue, and the second would require
unnecessary lengthy additions to
regulatory language, and may be
incomplete.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
small or large almond handlers. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements that are contained in this
rule have been approved by the Office
of Management and Budget (OMB) and
have been assigned OMB No. 0581—
0071.

The Department has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
proposed rule.

In addition, the Board’s meeting was
widely publicized throughout the
almond industry and all interested
persons were invited to attend the
meeting and participate in Board
deliberations. Like all Board meetings,
the March 25, 1998, meeting was a
public meeting and all entities, both
large and small, were able to express
their views on this issue. The Board
itself is composed of ten members, of
which five are producers and five are
handlers.

Also, the Board has a number of
appointed committees to review certain
issues and make recommendations to
the Board. The Board’s Quality Control
Committee met on February 25, 1998,
and discussed this issue. That meeting
was also a public meeting and both large
and small entities were able to
participate and express their views.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because this rule would
need to be in effect prior to the 1998—
99 crop year, which begins August 1,
1998. All written comments timely
received will be considered before a
final determination is made on this
matter.

List of Subjects in 7 CFR Part 981
Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 981 is proposed to
be amended as follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 continues to read as follows:
Authority: 7 U.S.C. 601-674.

2. Section 981.442 is amended by
adding a new paragraph (a)(7)(iv) to
read as follows:

§981.442 Quality Control.

(a***

(7) * * *

(iv) The Board may deny or revoke
accepted user status at any time if the
applicant or accepted user fails to meet
the terms and conditions of §981.442,
or if the applicant or accepted user fails
to meet the terms and conditions set
forth in the accepted user application
(ABC Form 34).
* * * * *

Dated: June 11, 1998.
Robert C. Keeney,
Deputy Administrator, Fruit and Vegetable
Programs.
[FR Doc. 98-16011 Filed 6-16-98; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 9003 and 9033
[Notice 1998-11]
Electronic Filing of Reports by Publicly

Financed Presidential Primary and
General Election Candidates

AGENCY:Federal Election Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY:The Federal Election
Commission requests comments on
proposed changes to its regulations to
address the electronic filing of reports
by publicly financed Presidential
primary and general election
candidates. The proposed rules would
specify that if Presidential candidates
and their authorized committees have
computerized their campaign finance
records, they must agree to participate
in the Commission’s recently
established electronic filing program as
a condition of voluntarily accepting
federal funding. These regulations
would implement the provisions of the
Presidential Election Campaign Fund
Act (“Fund Act”) and the Presidential
Primary Matching Payment Account Act
(““Matching Payment Act”), which
establish eligibility requirements for
Presidential candidates seeking public
financing, as well as Public Law 104-97,
which amended the reporting
provisions of the Federal Election
Campaign Act of 1971 (“FECA”). No
final decisions have been made by the
Commission on the proposed revisions
in this Notice. Further information is
provided in the supplementary
information which follows.

DATES: Comments must be received on
or before July 17, 1998.

ADDRESSES: All comments should be
addressed to Ms. Susan E. Propper,
Assistant General Counsel, and must be
submitted in either written or electronic
form. Written comments should be sent
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to the Federal Election Commission, 999
E Street, N.W., Washington, D.C. 20463.
Faxed comments should be sent to (202)
219-3923, with printed copy follow up.
Electronic mail comments should be
sent to elecfiling@fec.gov. Commenters
sending comments by electronic mail
should include their full name and
postal service address within the text of
their comments. Electronic comments
that do not contain the full name,
electronic mail address and postal
service address of the commenter will
not be considered.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Rosemary C. Smith,
Senior Attorney, at (202) 694—-1650 or
toll free (800) 424—9530.
SUPPLEMENTARY INFORMATION: Recently,
the Federal Election Commission
implemented a system permitting
political committees and other persons
to file reports of campaign finance
activity via computer diskettes and
direct transmission of electronic data.
See Explanation and Justification of 11
CFR 104.18, 61 FR 42371 (Aug. 15,
1996). The Commission was required to
make the electronic filing option
available for all “‘report[s],
designation[s], or statement[s] required
by this Act to be filed with the
Commission.”” Public Law 104-79, 109
Stat. 791 (1995), (adding 2 U.S.C.
434(a)(11)). While the Commission
encourages all political committees and
other persons to file their reports
electronically, no committee or person
is required to do so. Under Public Law
104-79, participation in the
Commission’s electronic filing program
is voluntary. The goals of the new
system include enhancement of on-line
access to reports on file with the
Commission, reduction of paper filing
and manual processing, and increased
efficiency and cost-effective methods of
operation for the filers and for the
Commission.

With the advent of the first
Presidential election cycle since the
implementation of the new electronic
filing system, the question has arisen as
to whether it would be advisable to
modify the Commission’s regulations at
11 CFR 9003.1 and 9033.1 to provide
that certain Presidential committees
must agree to file their campaign
finance reports electronically as a
condition of receiving public funding.
Currently, the authorized committees of
presidential candidates, like other
political committees, have the option of
submitting electronic reports should
they wish to do so. See 11 CFR 104.18.
The proposed changes to the candidate
agreement regulations which follow

would establish electronic filing as an
additional prerequisite for the receipt of
public funding. Please, note, however,
this new language would only apply to
those primary and general election
candidate committees that decide to rely
upon a computer system to maintain
and use their campaign finance data.
Thus, the draft rules would not burden
campaign committees with new
requirements if they are not
computerized.

Electronic filing of Presidential
committees’ reports is intended to save
a substantial amount of time and
Commission resources that would
otherwise be devoted to inputting these
reports into the FEC’s database.
Although the number of political
committees affected by the requirement
would be relatively small, their reports
can be voluminous given the substantial
number of contributions and
expenditures listed in each report. Thus,
these proposed changes to the candidate
agreement rules are expected to speed
the reporting of campaign finance
information and enhance public
disclosure.

Previously, the Commission issued
technical specifications for reports filed
electronically in its Electronic Filing
Specification Requirements (EFSR),
which is available free of charge. The
EFSR contains technical specifications,
including file requirements, for reports
filed by Presidential campaign
committees. However, the electronic
filing software available from the FEC at
no charge will not generate the forms
used by Presidential committees. The
Commission’s Data System
Development Division would work with
committees to assist them in generating
the proper output. Any additional costs
entailed may be treated and paid for like
any other compliance cost pursuant to
11 CFR 9003.3(a)(2)(i)(B) and (F) and
9035.1(c)(1) if incurred after January 1,
1999. The Commission notes that there
are a number of differences between the
specifications contained in the EFSR
and those found in the Computerized
Magnetic Media Requirements (CMMR)
used by publicly financed committees to
submit financial data for the
Commission’s audit. These differences
are necessitated, in part, by the different
purposes for which each of these
databases are used. Nevertheless,
comments are requested as to ways in
which these two standards could be
better synchronized.

The proposed revisions to the
candidate agreement regulations do not
require electronic filing for statements
of candidacy or statements of
organization. While Presidential
candidates and their authorized

committees may file these statements
electronically, if they wish, these forms
have not been included in the free
software available from the FEC. Also
please note that the candidate
agreements, themselves, would not be
submitted in electronic form under the
changes to 11 CFR 9003.1 and 9033.1
which follow.

Congress intended the new system of
electronic filing to be voluntary. 141
Cong. Rec. H 12140-41 (daily ed. Nov.
13, 1995) (statements of Reps. Thomas,
Hoyer, Fazio and Livingston). The
Commission believes that a candidate’s
agreement to file campaign finance
reports electronically in exchange for
public funding is a voluntary decision
materially indistinguishable from the
candidate’s voluntary decision to abide
by the spending limits in exchange for
federal funds. For this reason, it appears
that the Commission has the authority
to promulgate the regulation set forth
below. Nevertheless, commenters are
encouraged to express their views on
whether the rules set out in this notice
are within the scope of the
Commission’s authority under the Fund
Act, the Matching Payment Act, the
FECA, and Public Law 104-79.

The Commission welcomes comments
on the foregoing proposed amendments
to the candidate agreement regulations.
Other aspects of the public financing
process will be addressed separately in
a forthcoming Notice of Proposed
Rulemaking. No final decision has been
made by the Commission concerning
the proposals contained in this notice.

Certification of No Effect Pursuantto 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

These proposed rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that very few small
entities will be affected by these
proposed rules, and the cost is not
expected to be significant. Further, any
small entities affected have voluntarily
chosen to receive public funding and to
comply with the requirements of the
Presidential Election Campaign Fund
Act or the Presidential Primary
Matching Payment Account Act.

List of Subjects in 11 CFR Parts 9003
and 9033

Campaign funds, Elections, Political
candidates.

For the reasons set out in the
preamble, it is proposed to amend
Subchapters E and F of Chapter | of
Title 11 of the Code of Federal
Regulations as follows:
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PART 9003—ELIGIBILITY FOR
PAYMENTS

1. The authority citation for part 9003
would continue to read as follows:

Authority: 26 U.S.C. 9003 and 9009(b).
2. 1n §9003.1, paragraph (b)
introductory text is republished and

new paragraph (b)(11) would be added
to read as follows:

§9003.1 Candidate and committee

agreements.
* * * * *

(b) Conditions. The candidates shall:
* * * * *

(11) Agree that they and their
authorized committee(s) shall file all
reports with the Commission in an
electronic format that meets the
requirements of 11 CFR 104.18 if the
candidate or the candidate’s authorized
committee(s) maintain or use
computerized information containing
any of the information described in 11
CFR 104.3.

PART 9033—ELIGIBILITY FOR
PAYMENTS

3. The authority citation for Part 9033
would continue to read as follows:

Authority: 26 U.S.C. 9003(e), 9033 and
9039(b).

4. In section 9033.1, paragraph (b)
introductory text is republished and
new paragraph (b)(13) would be added
to read as follows:

§9033.1 Candidate and committee

agreements.
* * * * *
(b) Conditions. The candidate shall
agree that:
* * * * *

(13) The candidate and the
candidate’s authorized committee(s)
will file all reports with the Commission
in an electronic format that meets the
requirements of 11 CFR 104.18 if the
candidate or the candidate’s authorized
committee(s) maintain or use
computerized information containing
any of the information described in 11
CFR 104.3.

Dated: June 11, 1998.
Joan D. Aikens,
Chairman, Federal Election Commission.
[FR Doc. 98-16006 Filed 6-16-98; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—-CE-52-AD]

RIN 2120-AA64

Airworthiness Directives; Schempp-
Hirth K.G. Models Standard-Cirrus,
Nimbus-2, JANUS, and Mini-Nimbus
HS-7 Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Schempp-Hirth K.G. (Schempp-Hirth)
Models Standard-Cirrus, Nimbus-2,
JANUS, and Mini-Nimbus HS-7
sailplanes. The proposed AD would
require installing a safety device for the
tailplane locking hook. The proposed
AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for Germany. The actions
specified by the proposed AD are
intended to prevent the locking hook on
the tailplane attachment bracket from
disengaging, which could result in the
horizontal tailplane coming loose from
the fin with possible loss of longitudinal
control of the sailplane.

DATES: Comments must be received on
or before July 21, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-52—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from
Schempp-Hirth Flugzeugbau GmbH,
Postbox 14 43, D-73222 Kirchheim
unter Teck, Federal Republic of
Germany. This information also may be
examined at the Rules Docket at the
address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6934;
facsimile: (816) 426-2169.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—CE-52—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE-52—AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on certain
Schempp-Hirth Models Standard-Cirrus,
Nimbus-2, JANUS, and Mini-Nimbus
HS-7 sailplanes. The LBA reports
instances where the locking hook on the
tailplane attachment bracket disengaged
to the point that the horizontal tailplane
was no longer securely attached to the
fin.

This condition, if not corrected, could
result in the horizontal tailplane coming
loose from the fin with possible loss of
longitudinal control of the sailplane.

Relevant Service Information

Schempp-Hirth has issued Technical
Note No. 278-36, 286-33, 295-26, 328—
11, 798-3, dated November 11, 1994,



Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/Proposed Rules

33015

which specifies installing a safety
device for the tailplane locking hook.
The procedures for accomplishing this
installation are included with the
Appendix to Technical Note No. 278—
36, 286—-33, 295-26, 328-11, 798-3,
dated November 11, 1994.

The LBA classified this service
information as mandatory and issued
German AD 95-015, dated December 15,
1994, in order to assure the continued
airworthiness of these sailplanes in
Germany.

The FAA’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Schempp-Hirth Models
Standard-Cirrus, Nimbus-2, JANUS, and
Mini-Nimbus HS-7 sailplanes of the
same type design registered in the
United States, the FAA is proposing AD
action. The proposed AD would require
installing a safety device for the
tailplane locking hook.
Accomplishment of the proposed action
would be required in accordance with
Schempp-Hirth Appendix to Technical
Note No. 278-36, 28633, 295-26, 328—
11, 798-3, dated November 11, 1994,

Compliance Time of the Proposed AD

Although the unsafe condition
identified in this proposed AD occurs
during flight and is a direct result of
sailplane operation, the FAA has no
way of determining how much time will
elapse before the tailplane is not
securely attached to the fin. For
example, the condition could exist on a
sailplane with 200 hours time-in-service
(TIS), but could be developing on a
sailplane with 50 hours TIS and not
actually exist on this sailplane until 300
hours TIS. For this reason, the FAA has
determined that a compliance based on
calendar time should be utilized in the
proposed AD in order to assure that the

unsafe condition is addressed on all
sailplanes in a reasonable time period.

Differences Between the Technical
Note, German AD, and This Proposed
AD

Both Schempp-Hirth Technical Note
No. 278-36, 286-33, 295-26, 328-11,
798-3, dated November 11, 1994, and
German AD 95-015, dated December 15,
1994, apply to the Model Nimbus-2M
sailplanes. This sailplane model is not
type certificated for operation in the
United States and therefore is not
covered by the applicability of the
proposed AD.

The Model Nimbus-2M sailplanes
could be operating in the United States
with an experimental certificate. The
FAA is including a NOTE in the
proposed AD to recommend that any
person operating a Model Nimbus-2M
sailplane in the United States with an
experimental certificate accomplish the
actions specified in the technical note.

Cost Impact

The FAA estimates that 90 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 3 workhours per
sailplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $35 per sailplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $19,350, or $215 per
sailplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the

location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Schempp-Hirth K.G.: Docket No. 98—-CE-52—
AD.

Applicability: The following sailplane
models and serial numbers, certificated in
any category:

Models Serial numbers

Standard Cir- | 573, 586, 593, 595, 597

rus. through 599, 601 through
701.
Nimbus-2 ....... 86, 93, and 96 through 131.
JANUS ........ 1 through 55, and 59.
Mini-Nimbus 1 through 60, and 65.
HS-7.

Note 1: Both Schempp-Hirth Technical
Note No. 278-36, 286-33, 295-26, 328-11,
798-3, dated November 11, 1994, and
German AD 95-015, dated December 15,
1994, apply to the Model Nimbus-2M
sailplanes. This sailplane model is not type
certificated for operation in the United
States, and therefore is not covered by the
applicability of this AD. The Model Nimbus-
2M sailplanes could be operating in the
United States with an experimental
certificate. The FAA recommends that any
person operating a Model Nimbus-2M
sailplane in the United States with an
experimental certificate accomplish the
actions specified in the technical note.

Note 2: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
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been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 6
calendar months after the effective date of
this AD, unless already accomplished.

To prevent the locking hook on the
tailplane attachment bracket from
disengaging, which could result in the
horizontal tailplane coming loose from the
fin with possible loss of longitudinal control
of the sailplane, accomplish the following:

(a) Install a safety device for the tailplane
locking hook in accordance with Schempp-
Hirth Appendix to Technical Note No. 278—
36, 286-33, 295-26, 328-11, 798-3, dated
November 11, 1994,

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of compliance time that provides
an equivalent level of safety may be approved
by the Manager, Small Airplane Directorate,
FAA, 1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to the service information referenced
in this document should be directed to
Schempp-Hirth Flugzeugbau GmbH, Postbox
14 43, D-73222 Kirchheim unter Teck,
Federal Republic of Germany. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Note 4: The subject of this AD is addressed
in German AD 95-015, dated December 15,
1994.

Issued in Kansas City, Missouri, on June 9,
1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-16016 Filed 6-16-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-47-AD]

RIN 2120-AA64

Airworthiness Directives; Mooney

Aircraft Corporation Models M20J,
M20K, M20M, and M20R Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Mooney Aircraft Corporation (Mooney)
Models M20J, M20K, M20M, and M20R
airplanes. The proposed AD would
require grinding the surface of the main
landing gear (MLG) leg bracket,
inspecting this area for cracks, and
replacing any cracked MLG leg bracket.
The proposed AD is the result of the
manufacturing of several of the MLG leg
brackets using laser pattern cutting. The
brackets, when manufactured using this
process, develop minor cracks at the
bends, which could propagate over
time. The actions specified by the
proposed AD are intended to prevent
failure of the MLG side brace bolt
caused by cracking of the MLG leg
bracket, which could result in MLG
collapse with consequent loss of control
of the airplane during taxi, takeoff, or
landing operations.

DATES: Comments must be received on
or before August 21, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-47—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Mooney Aircraft Corporation, Louis
Schreiner Field, Kerrville, Texas 78028.
This information also may be examined
at the Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Bob D. May, Aerospace Engineer, FAA,
Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone: (817) 222-5156;
facsimile: (817) 222—-5960.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may

be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—-CE-47-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE—-47—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The FAA has received a report that
the design service life of the part
number (P/N) 510010 MLG leg bracket
on certain Mooney Models M20J, M20K,
M20M, and M20R airplanes may not be
achieved. Eleven of these brackets were
produced using a laser pattern cutting
process. The brackets, when
manufactured using this process,
develop minor cracks at the bends,
which could propagate over time.

The P/N 510010 bracket supports the
MLG side brace bolt. Failure of the MLG
side brace bolt would cause the MLG to
collapse with consequent loss of control
of the airplane during taxi, takeoff, or
landing operations.

Relevant Service Information

Mooney has issued Service Bulletin
M20-265, dated 1April 13, 1998, which
specifies procedures for grinding the
surface of the MLG leg bracket, P/N
510010, and inspecting this area for
cracks.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
including the referenced service
information, the FAA has determined
that AD action should be taken to
prevent failure of the MLG side brace
bolt caused by cracking of the MLG leg
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bracket. This could result in MLG
collapse with consequent loss of control
of the airplane during taxi, takeoff, or
landing operations.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Mooney Models M20J,
M20K, M20M, and M20R airplanes of
the same type design, the FAA is
proposing AD action. The proposed AD
would require grinding the surface of
the MLG leg bracket, P/N 510010;
inspecting this area for cracks; and
replacing any cracked MLG leg bracket.

Accomplishment of the surface
grinding and inspection would be
required in accordance with Mooney
Service Bulletin M20-265, dated April
13, 1998.

Replacement of any cracked MLG leg
bracket, if required, would be
accomplished in accordance with the
applicable maintenance manual.

Cost Impact

The FAA estimates that 11 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 8 workhours per airplane
to accomplish the proposed actions, and
that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $5,280, or $480 per
airplane. These figures are based on the
presumption that no affected airplane
owner/operator has accomplished the
proposed actions. These figures do not
account for the cost of any necessary
replacement if any MLG leg bracket is
found cracked. The FAA has no way of
determining how many MLG leg
brackets may be found cracked during
the proposed inspection.

Mooney will provide warranty credit
for up to 8 workhours that are necessary
to comply with the requirements of the
proposed AD. Details are provided in
Mooney Service Bulletin M20-265,
dated April 13, 1998.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient

federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Mooney Aircraft Corporation: Docket No.
98—CE-47-AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Models Serial Numbers
M20J 24-3415 and 24-3416.
M20K 25-2018 through 25—-2021.
M20M 27-0241.

M20R 29-0135 through 29-0138.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of

the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent failure of the main landing gear
(MLG) side brace bolt caused by cracking of
the MLG leg bracket, which could result in
MLG collapse with consequent loss of control
of the airplane during taxi, takeoff, or landing
operations, accomplish the following:

(a) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD, accomplish the following in accordance
with the INSTRUCTIONS section of Mooney
Service Bulletin M20-265, dated April 13,
1998:

(1) Grind the surface of the MLG leg
bracket, part number (P/N) 510010.

(2) Inspect the area of the P/N 510010 MLG
leg bracket for cracks.

(b) Prior to further flight after the
inspection required by paragraph (a)(2) of
this AD, replace any cracked P/N 510010
MLG leg bracket with a new P/N 510010
MLG leg bracket. Accomplish this
replacement in accordance with the
applicable maintenance manual.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Fort Worth
Airplane Certification Office (ACO), 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Fort Worth ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth ACO.

(e) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Mooney Aircraft
Corporation, Louis Schreiner Field, Kerrville,
Texas 78028; or may examine this document
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on June
10, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-16025 Filed 6-16-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-32—-AD]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Jetstream Model 3101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain British
Aerospace Jetstream Model 3101
airplanes. The proposed AD would
require replacing the elevator trim servo
motor with a new motor of improved
design and inspecting the cable tension
and electrical operation of the elevator
and trim tab for proper operation and
making any necessary adjustments. The
proposed AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for the United Kingdom. The
actions specified by the proposed AD
are intended to prevent the elevator trim
servo motor drive gear assembly from
remaining engaged when the autopilot
is disengaged, which could result in the
pilot having to manually overpower the
elevator trim control and possibly lose
directional control of the airplane
during critical phases of flight.

DATES: Comments must be received on
or before July 24, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—-CE-32—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
British Aerospace Regional Aircraft,
Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland;
telephone: (01292) 479888; facsimile:
(01292) 479703. This information also
may be examined at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
S.M. Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate,
Aircraft Certification Service, 1201
Walnut, suite 900, Kansas City, Missouri

64106; telephone: (816) 426—6932;
facsimile: (816) 426—2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—-CE-32—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE-32—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Civil Airworthiness Authority
(CAA), which is the airworthiness
authority for the United Kingdom,
notified the FAA that an unsafe
condition may exist on certain British
Aerospace Jetstream Model 3101
airplanes that are equipped with an
autopilot. The CAA reports that an
elevator trim servo motor in the
autopilot failed on a Jetstream Model
3101 airplane, causing the pilot to use
extreme force to manually rotate the
elevator trim control handwheel. The
investigation showed that the leaf spring
in the solenoid assembly of the elevator
trim servo motor fractured. This fracture
caused the servo motor drive gear

assembly to remain engaged, even with
the solenoid de-energized and the
autopilot disengaged. This condition
occurs from residual magnetism in the
solenoid core, which keeps the armature
depressed.

These conditions, if not corrected,
could result in loss of directional
control of the airplane during critical
phases of flight.

Relevant Service Information

British Aerospace has issued
Jetstream Service Bulletin 22—-A-JA
860413, dated April 16, 1986, which
specifies procedures for replacing the
elevator trim servo motor; and Jetstream
Alert Service Bulletin 22-A-JA 851231,
dated April 9, 1986, which specifies
procedures for inspecting the cable
tension and electrical operation of the
elevator trim, along with testing and
adjusting, if necessary, the friction and
the electric trim manual override loads
after the installation of the new elevator
trim servo motor.

The CAA classified these service
bulletins as mandatory in order to
assure the continued airworthiness of
these airplanes in the United Kingdom.
The CAA classifying a service bulletin
as mandatory is the same in the United
Kingdom as the FAA issuing an AD in
the United States.

The FAA’s Determination

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above.

The FAA has examined the findings
of the CAA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other British Aerospace
Jetstream Model 3101 airplanes of the
same type design registered in the
United States, the FAA is proposing AD
action. The proposed AD would require
replacing the elevator trim servo motor
with one of improved design, inspecting
the cable tension and electrical
operation, testing the friction and the
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electric trim manual override loads after
the new motor is installed, and making
any necessary adjustments.
Accomplishment of the proposed
modification would be in accordance
with the service bulletins previously
referenced.

Cost Impact

The FAA estimates that 25 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 6 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. The
manufacturer will provide parts at no
cost to the owner/operator. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $9,000, or $360 per
airplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

British Aerospace: Docket No. 98-CE-32-AD.

Applicability: Jetstream Model 3101
airplanes, certificated in any category, with
the following serial numbers, that are
equipped with an autopilot:

Serial Numbers

601 603 604 606 607 609
610 612 614 616 620 621
622 626 629 634 637 641
645 648 649 655 665 686
690

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent the elevator trim servo motor
drive gear assembly from remaining engaged
when the autopilot is disengaged, which
could result in the pilot having to manually
overpower the elevator trim control, and
possibly lose directional control of the
airplane during critical phases of flight,
accomplish the following:

(a) Replace the elevator trim servo motor
with a new elevator trim servo motor of
improved design at fuselage station (F.S.)
421, aft of the rear bulkhead, in accordance
with the ACCOMPLISHMENT
INSTRUCTIONS section in JETSTREAM
Alert Service Bulletin (SB) 22-A-JA 860413,
ORIGINAL ISSUE: April 16, 1986.

(b) Inspect the cable tension, system
friction, and electric trim manual override
and make any necessary adjustments in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section in JETSTREAM SB
No. 22-A-JA 851231, ORIGINAL ISSUE: April
9, 1986.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that

provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, Aircraft Certification Service,
1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to British Aerospace Jetstream Service
Bulletin 22-A-JA 851231, dated April 9, 1986,
and Jetstream Alert Service Bulletin 22-A-JA
860413, dated April 16, 1986, should be
directed to British Aerospace Regional
Aircraft, Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland; telephone:
(01292) 479888; facsimile: (01292) 479703.
This service information may be examined at
the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in British Aerospace Jetstream Service
Bulletin 22-A-JA 851231, dated April 9, 1986,
and British Aerospace Jetstream Service
Bulletin 22-A-JA 860413, dated April 16,
1998. These service bulletins are classified as
mandatory by the United Kingdom Civil
Aviation Authority (CAA).

Issued in Kansas City, Missouri, on June 9,
1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-16024 Filed 6-16-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—NM-36-AD]
RIN 2120-AA64

Airworthiness Directives; Lockheed
Model L-1011-385 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Lockheed Model L-1011-385
series airplanes. This proposal would
require the replacement of the flap
position indicator with an improved
flap position indicator. This proposal is
prompted by a report indicating that an
airplane landed at an excessive sink rate
and sustained substantial structural
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damage when the leading edge slats
failed to extend for landing and the
flightcrew failed to increase airspeed in
response, due to inadequate
annunciation of the slat failure. The
actions specified by the proposed AD
are intended to prevent such inadequate
annunciation, which could result in the
flightcrew being unaware when the
leading edge slats fail to extend
properly; such failure could result in
reduced stall margins, and consequent
reduced controllability of the airplane.
DATES: Comments must be received by
August 3, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
36-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Lockheed Aeronautical Systems
Support Company (LASSC), Field
Support Department, Dept. 693, Zone
0755, 2251 Lake Park Drive, Smyrna,
Georgia 30080. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia.
FOR FURTHER INFORMATION CONTACT:
Thomas Peters, Program Manager,
Systems and Flight Test Branch, ACE—
116A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30337-2748; telephone (770) 703-6063;
fax (770) 703—6097.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,

environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-36-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-36-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The FAA has received a report
indicating that the flightcrew of a
Lockheed Model L-1011-385 series
airplane failed to notice that the leading
edge slats did not extend during
approach for landing. As a result, the
approach speed was not adjusted to
compensate for this abnormal
configuration. The airplane landed at an
excessive sink rate and sustained
substantial structural damage. The cause
has been attributed to the existing
design of the flap and slat display
system, which does not provide
adequate annunciation to the flightcrew
when the leading edge slats have failed
to extend. The existing flap position
indicator of the flap and slat display
system does not provide a conspicuous
warning should the leading edge slats
fail to extend or retract properly during
flap operation. This condition, if not
corrected, could result in the flightcrew
being unaware when the leading edge
slats fail to extend properly; such failure
could result in reduced stall margins,
and consequent reduced controllability
of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Lockheed Service Bulletin 093—-27-128,
Revision 2, dated December 1, 1997,
which describes procedures for
replacement of the flap position
indicator with an improved flap
position indicator. Accomplishment of
the actions specified in the service

bulletin is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the action
specified in the service bulletin
described previously.

Cost Impact

There are approximately 164
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
89 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 2 work hours
per airplane to accomplish the proposed
replacement, and that the average labor
rate is $60 per work hour. Required
parts would cost approximately $25,000
per airplane. Based on these figures, the
cost impact of the replacement proposed
by this AD on U.S. operators is
estimated to be $2,235,680, or $25,120
per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Lockheed: Docket 98—NM-36—-AD.

Applicability: Model L-1011-385-1, —14,
and —-15 series airplanes, as listed in
Lockheed Service Bulletin 093-27-128,
Revision 2, dated December 1, 1997,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadequate annunciation to the
flightcrew of leading edge slat failures, which
could result in reduced stall margins, and
consequent reduced controllability of the
airplane, accomplish the following:

(a) Within 18 months after the effective
date of this AD, replace the flap position
indicator with a new, improved flap position
indicator, in accordance with Lockheed
Service Bulletin 093-27-128, Revision 2,
dated December 1, 1997.

Note 2: Replacement of the flap position
indicator accomplished prior to the effective
date of this AD, in accordance with Lockheed
Service Bulletin 093-27-128, dated
November 8, 1976, or Revision 1, dated
January 17, 1977, is considered acceptable for
compliance with paragraph (a) of this AD.

(b) As of the effective date of this AD, no
person shall install a flap position indicator,
part number 672563-111 or 672563-115, on
any airplane.

(c) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on June 9,
1998.

John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-16022 Filed 6-16-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 96-AWP-26]
Proposed Establishment of Class E
Airspace; Willits, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish a Class E airspace area at
Willits, CA. Additional controlled
airspace extending upward from 700
feet or more about the surface of the
earth is needed to contain aircraft
executing the Global Positioning System
(GPS) Standard Instrument Approach
Procedure (SIAP) to Runway (RWY) 16
and GPS RWY 34 SIAP at Ells Field-
Willits Municipal Airport. The intended
effect of this proposal is to provide
adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Ells Field-Willits Municipal Airport,
Willits, CA.

DATES: Comments must be received on
or before July 27, 1998.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520,
Docket No. 96-AWP-26, Air Traffic
Division, 15000 Aviation Boulevard,
Lawndale, California, 90261.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room

6007, 15000 Aviation Boulevard,
Lawndale, California, 90261.

An informal docket may also be
examined during normal business at the
Office of the Manager, Airspace Branch,
Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
Larry Tonish, Airspace Specialist,
Airspace Branch, AWP-520, Air Traffic
Division, Western-Pacific Region,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California, 90261, telephone (310) 725-
6531.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with the
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Airspace Docket No. 96-AWP-26." The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Airspace Branch,
Air Traffic Division, 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace
Branch, 15000 Aviation Boulevard,
Lawndale, California 90261.
Communications must identify the
notice number of this NPRM. Persons
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interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 by
establishing a Class E airspace area at
Willits, CA. Additional controlled
airspace extending upward from 700
feet above the surface is needed to
contain aircraft executing the GPS RWY
16 SIAP and GPS RWY 34 SIAP at Ells
Field-Willits Municipal Airport. The
intended effect of this proposal is to
provide adequate controlled airspace for
IFR operations at Ells Field-Willits
Municipal Airport, Willits, CA. Class E
airspace designations are published in
Paragraph 6005 of FAA Order 7400.9E
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to modify 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

1. The authority citation for 14 CFR
part 71 is revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.09E,
Airspace Designations and Reporting
Points, dated September 10, 1997, and
effective September 16, 1997, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward form 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5 Willits, CA [New]

(Lat. 39°27'03"N, long, 123°22'12"W)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Ells Field-Willits Municipal
Airport and that Airspace bounded by a line
beginning at lat. 39°28'00"'N, long.
123°30'15"'W; to lat. 39°44'30""N, long.
123°40'15""W; to lat. 39°49'45""N, long.
123°26'30"'W; to lat. 39°33'15""N, long.
123°18'00"W, then counterclockwise along
the 6.3-mile radius of the Globe-San Carlos
Regional Airport, to the point of beginning.
* * * * *

Issued in Los Angeles, California, on June
1, 1998.

Michael Lammes,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 98-16079 Filed 6-16-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 934
[ND-035-FOR, Amendment No. XXV]

North Dakota Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; reopening and
extension of public comment period and
opportunity for public hearing on
proposed amendment.

SUMMARY Office of Surface Mining
Reclamation and Enforcement (OSM) is
announcing receipt of additional
explanatory information pertaining to a
previously proposed amendment to the
North Dakota regulatory program
(hereinafter, the “North Dakota
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The additional explanatory
information for North Dakota’s proposed
rules pertain to changes to provisions on
vegetation success standards for final
bond release. The amendment is

intended to revise the North Dakota

program to improve operational

efficiency.

DATES: Written comments must be

received by 4:00 p.m., m.d.t., July 2,

1998. If requested, a public hearing on

the proposed amendment will be held

onJuly 13, 1998. Requests to present
oral testimony at the hearing must be

received by 4:00 p.m., m.d.t., on July 2,

1998.

ADDRESSES: Written comments should

be mailed or hand delivered to Guy

Padgett, Field Office Director, at the

address listed below.

Copies of the North Dakota program,
the proposed amendment, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM’s Casper
Field Office.

Guy Padgett, Director, Casper Field
Office, Office of Surface Mining
Reclamation and Enforcement, 100
East B. Street, Federal Building, Room
2128, Casper, Wyoming 82601-1918

James R. Deutsch, Director, Reclamation
Division, Public Service Commission
of North Dakota, State Capitol—600 E.
Boulevard, Bismarck, North Dakota
58505—-0480, Telephone: (701) 328—
2400.

FOR FURTHER INFORMATION CONTACT: Guy

Padgett, Telephone: (307) 261-6550;

Internet address: gpadgett@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the North Dakota
Program

On December 15, 1980, the Secretary
of the Interior conditionally approved
the North Dakota program. General
background information on the North
Dakota program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
of the North Dakota program can be
found in the December 15, 1980 Federal
Register (45 FR 82214). Subsequent
actions concerning North Dakota’s
program and program amendments can
be found at 30 CFR 934.15, 934.16, and
934.30.

I1. Proposed Amendment

By letter dated August 29, 1997, North
Dakota submitted a proposed
amendment to its program pursuant to
SMCRA, Amendment number XXV,
administrative record No. ND-Z-01, 30
U.S.C. 1201 et seq.). North Dakota
submitted the proposed amendment at
its own initiative. The provisions of the
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North Dakota Administrative Code
(NDAC) that North Dakota proposed to
revise were: NDAC 69-05.2-13-01,
concerning its Coal Production and
Reclamation Fee Report; NDAC 65—
05.2—22-07, concerning reclamation
success standards for woodlands and
shelter belts; and the addition of NDAC
69-05.2—-28, concerning inspections of
inactive mines.

OSM announced receipt of the
proposed amendment in the September
17, 1997, Federal Register (62 FR
48807), provided an opportunity for a
public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(administrative record No. ND-Z-03).
Because no one requested a public
hearing or meeting, none was held. The
public comment period ended at 4:00
p.m. on October 17, 1997.

During its review of the amendment,
OSM identified concerns relating to the
provisions of NDAC 69-05.2-22-07.4.1,
the timeframe for proving reclamation
success. OSM notified North Dakota of
the concerns in a telephone
conversation of March 2, 1998
(administrative record No. ND-Z-09).
North Dakota responded in a letter
dated April 23, 1998, by submitting
additional explanatory information
(administrative record No. ND-Z-10).

North Dakota submitted additional
explanatory information for NDAC 69—
05.2-22-07.4.1, concerning the
timeframe for proving reclamation
success. North Dakota explains that an
operator may demonstrate that the
applicable standards have been
achieved for three out of five
consecutive years starting no sooner
than the eighth year of the responsibility
period, as an alternative to meeting
revegetation success standards for the
last two consecutive growing seasons of
the responsibility period. This
alternative does not pertain to success
standards for prime farmlands.

I11. Public Comment Procedures

OSM is reopening the comment
period on the proposed North Dakota
program amendment to provide the
public an opportunity to reconsider the
adequacy of the proposed amendment
in light of the additional materials
submitted. In accordance with the
provisions of 30 CFR 732.17(h), OSM is
seeking comments on whether the
proposed amendment satisfies the
applicable program approval criteria of
30 CFR 732.15. If the amendment is
deemed adequate, it will become part of
the North Dakota program.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include

explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Casper Field Office will
not necessarily be considered in the
final rulemaking or included in the
administrative record.

IV. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq,). The State submittal

that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

6. Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subject in 30 CFR Part 934
Intergovernmental relations, Surface
mining, Underground mining.
Dated: June 9, 1998.

Richard J. Seibel,

Regional Director, Western Regional
Coordinating Center.

[FR Doc. 98-16128 Filed 6—-16-98; 8:45 am]
BILLING CODE 4310-05-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-60
RIN 3090-AG16

Public Availability of Agency Records
and Informational Materials

AGENCY: Office of Management and
Workplace Programs, GSA.

ACTION: Proposed rule.

SUMMARY: The General Services
Administration (GSA) proposes to revise
its regulations which implement the
Freedom of Information Act (FOIA), to
incorporate the requirements of the
Electronic Freedom of Information Act
Amendments of 1996, 5 U.S.C. 552, as
amended by Public Law 104-231.
DATES: Comments must be received by
July 17, 1998.

ADDRESSES: Comments should be
submitted to the Freedom of
Information Officer (CAl), General
Services Administration, 1800 F Street,
NW., Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT:
Mary Cunningham, GSA Freedom of
Information Act (FOIA) Officer (202—
501-3415); or Helen C. Maus, Office of
General Counsel (202-501-1460).
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SUPPLEMENTARY INFORMATION: This rule
was not submitted to the Office of
Management and Budget pursuant to
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
because it is not a significant regulatory
action as defined in Executive Order
12866. The Paperwork Reduction Act
does not apply because the rule does not
impose information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. §3501, et seq.

The principles of Executive Order
12988 of February 5, 1996, Civil Justice
Reform, have been incorporated where
applicable.

The Administrator certifies that this
regulatory amendment will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. §8601-612.
Pursuant to 5 U.S.C. 8605(b), this rule
is therefore exempt from the initial and
final regulatory flexibility analyses
requirements of sections 603 and 604.

Comprehensive Summary

I. Implementation of the FOIA. These
regulations implement the FOIA which
codified Pub. L. 89-487 and amended
section 3 of the Administrative
Procedure Act, formerly 5 U.S.C. 1002
(1964 ed.). These regulations also
implement Pub. L. 93-502, popularly
known as the Freedom of Information
Act Amendments of 1974, as amended
by Pub. L. 99-570, the Freedom of
Information Reform Act of 1986; the
Electronic Freedom of Information Act
Amendments of 1996, 5 U.S.C. 552, as
amended by Public Law 104-213; and
Executive Order 12600, Predisclosure
Notification Procedures for Confidential
Commercial Information, of June 23,
1987.

The revisions also update
organizational references.

For the reasons set out in the
preamble, 41 CFR Part 105-60 is
proposed to be revised to read as
follows:

PART 105-60—PUBLIC AVAILABILITY
OF AGENCY RECORDS AND
INFORMATIONAL MATERIALS

Sec.
105-60.000 Scope of part.

Subpart 105-60.1—General Provisions

105-60.101 Purpose

105-60.102 Application.

105-60.103 Policy.

105-60.103-1 Awvailability of records.
105-60.103-2 Applying exemptions.
105-60.104 Records of other agencies.

Subpart 105-60.2—Publication of General
Agency Information and Rules in the
Federal Register

105-60.201 Published information and
rules.

105-60.202 Published materials available
for sale to the public.

Subpart 105-60.3—Availability of Opinions,
Orders, Policies, Interpretations, Manuals,
and Instructions

105-60.301 General.

105-60.302 Available materials.

105-60.303 Rules for public inspection and
copying.

105-60.304 Public Information Handbook
and Index.

105-60.305 Fees.

105-60.305-1 Definitions.

105-60.305-2 Scope of subpart.

105-60.305-3 GSA records available
without charge.

105-60.305-4 GSA records available at a
fee.

105-60.305-5

105-60.305-6

105-60.305-7

Searches.

Reviews.

Assurance of payment.

105-60.305-8 Prepayment of fees.

105-60.305-9 Form of payment.

105-60.305-10 Fee schedule.

105-60.305-11 Fees for authenticated and
attested copies.

105-60.305-12 Administrative actions to
improve assessment and collection of
fees.

105-60.305-13 Waiver of fee.

Subpart 105-60.4—Described Records

105-60.401 General

105-60.402 Procedures for making records
available.

105-60.402-1 Submission of requests.

105-60.402—-2 Response to initial requests.

105-60.403 Appeal within GSA.

105-60.404 Extension of time limits.

105-60.405 Processing requests for
confidential commercial information.

Subpart 105-60.5—Exemptions

105-60.501 Categories of records exempt
from disclosure under the FOIA.

Subpart 105-60.6—Production or
Disclosure by Present or Former General
Services Administration Employees in
Response to Subpoenas or Similar
Demands in Judicial or Administrative
Proceedings

105-60.601 Purpose of scope of subpart.

105-60.602 Definitions.

105-60.603 Acceptance of service of a
subpoena duces tecum or other legal
demand on behalf of the General
Services Administration.

105-60.604 Production or disclosure
prohibited unless approved by the
Appropriate Authority.

105-60.605 Procedure in the event of a
demand for production or disclosure.

105-60.606 Procedure where response to
demand is required prior to receiving
instructions.

105-60.607 Procedure in the event of an
adverse ruling.

105-60.608 Fees, expenses, and costs.

Authority: 5 U.S.C. 301 and 552; 40 U.S.C.
486(c).

§105-60.000 Scope of part.

(a) This part sets forth policies and
procedures of the General Services
Administration (GSA) regarding public
access to records documenting:

(1) Agency organization, functions,
decisionmaking channels, and rules and
regulations of general applicability;

(2) Agency final options and orders,
including policy statements and staff
manuals;

(3) Operational and other appropriate
agency records; and

(4) Agency proceedings.

(b) This part also covers exemptions
from disclosure of these records;
procedures for the public to inspect or
obtain copies of GSA records; and
instructions to current and former GSA
employees on the response to a
subpoena or other legal demand for
material or information received or
generated in the performance of official
duty or because of the person’s official
status.

(c) Any policies and procedures in
any GSA internal or external directive
inconsistent with the policies and
procedures set forth in this part are
superseded to the extent of that
inconsistency.

Subpart 105-60.1—General Provisions

§105-60.101 Purpose.

This part 105-60 implements the
provisions of the Freedom of
Information Act (FOIA), as amended, 5
U.S.C. 552. The regulations in this part
also implement Executive Order 12600,
Predisclosure Notification Procedures
for Confidential Commercial
Information, of June 23, 1987 (3 CFR,
1987 Comp., p. 235). This part
prescribes procedures by which the
public may inspect and obtain copies of
GSA records under the FOIA, including
administrative procedures which must
be exhausted before a requester invokes
the jurisdiction of an appropriate United
States District Court for GSA’s failure to
respond to a proper request within the
statutory time limits, for a denial of
agency records or challenge to the
adequacy of a search, or for a denial of
a fee waiver.

§105-60.102 Application.

This part applies to all records and
informational materials generated,
maintained, and controlled by GSA that
come within the scope of 5 U.S.C. 552.

§105-60.103 Policy.

§105-60.103-1 Availability of records.
The policies of GSA with regard to the

availability of records to the public are:
(a) GSA records are available to the

greatest extent possible in keeping with
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the spirit and intent of the FOIA. GSA
will disclose information in any existing
GSA record, with noted exceptions,
regardless of the form or format of the
record. GSA will provide the record in
the form or format requested if the
record is reproducible by the agency in
that form or format without significant
expenditure of resources. GSA will
make reasonable efforts to maintain its
records in forms or formats that are
reproducible for purposes of this
section.

(d) The person making the request
does not need to demonstrate an interest
in the records or justify the request.

(c) The FOIA does not give the public
the right to demand that GSA compile
a record that does not already exist. For
example, FOIA does not require GSA to
collect and compile information from
multiple sources to create a new record.
GSA may compile records or perform
minor reprogramming to extract records
from a database or system when doing
so will not significantly interfere with
the operation of the automated system
in question or involve a significant
expenditure of resources.

(b) Similarly, FOIA does not require
GSA to reconstruct records that have
been destroyed in compliance with
disposition schedules approved by the
Archivist of the United States. However,
GSA will not destroy records after a
member of the public has requested
access to them and will process the
request even if destruction would
otherwise be authorized.

(e) If the record requested is not
complete at the time of the request, GSA
may, at its discretion, inform the
requester that the complete record will
be provided when it is available, with
no additional request required, if the
record is not exempt from disclosure.

(f) Requests must be addressed to the
office identified in § 105-60.402-1.

(9) Fees for locating and duplicating
records are listed in 8 105-60.305-10.

§105-60.103-2 Applying exemptions.

GSA may deny a request for a GSA
record if it falls within an exemption
under the FOIA outlined in subpart
105-60.5 of this part. Except when a
record is classified or when disclosure
would violate any Federal statute, the
authority to withhold a record from
disclosure is permissive rather than
mandatory. GSA will not withhold a
record unless there is a compelling
reason to do so; i.e., disclosure will
likely cause harm to a Governmental or
private interest. In the absence of a
compelling reason, GSA will disclose a
record even if it otherwise is subject to
exemption. GSA will cite the

compelling reason(s) to requesters when
any record is denied under FOIA.

§105-60.104 Records of other agencies.

If GSA receives a request for access to
records that are known to be the
primary responsibility of another
agency, GSA will refer the request to the
agency concerned for appropriate
action. For example, GSA will refer
requests to the appropriate agency in
cases in which GSA does not have
sufficient knowledge of the action or
matter that is the subject of the
requested records to determine whether
the records must be released or may be
withheld under one of the exemptions
listed in subpart 105-60.5. If GSA does
not have the requested records, the
agency will attempt to determine
whether the requested records exist at
another agency and, if possible, will
forward the request to that agency. GSA
will inform the requester that GSA has
forwarded the request to another
agency.

Subpart 105-60.2—Publication of
General Agency Information and Rules
in the Federal Register

§105-60.201 Published information and
rules.

In accordance with 5 U.S.C. 552(a)(1),
GSA publishes in the Federal Register,
for the guidance of the public, the
following general information
concerning GSA:

(a) Description of the organization of
the Central Office and regional offices
and the established places at which, the
employees from whom, and the
methods whereby, the public may
obtain information, make submittals or
requests, or obtain decisions;

(b) Statements of the general course
and method by which its functions are
channeled and determined, including
the nature and requirements of all
formal and informal procedures
available;

(c) Rules of procedure, descriptions of
forms available or the places where
forms may be obtained, and instructions
on the scope and contents of all papers,
reports, or examinations;

(d) Substantive rules of general
applicability adopted as authorized by
law, and statements of general policy or
interpretations of general applicability
formulated and adopted by GSA; and

(e) Each amendment, revision, or
repeal of the materials described in this
section.

§105-60.202 Published materials available
for sale to the public.

(a) Substantive rules of general
applicability adopted by GSA as
authorized by law that this agency

publishes in the Federal Register and
which are available for sale to the public
by the Superintendent of Documents at
pre-established prices are: The General
Services Administration Acquisition
Regulation (48 CFR Ch. 5), the Federal
Acquisition Regulation (48 CFR Ch. 1),
the Federal Property Management
Regulations (41 CFR Ch. 101), and The
Federal Travel Regulation (41 CFR Ch.
301-304).

(b) GSA also provides technical
information, including manuals and
handbooks, to other Federal entities,
e.g., the National Technical Information
Service, with separate statutory
authority to make information available
to the public at pre-established fees.

(c) Requests for information available
through the sources in paragraph (a) and
(b) of this section will be referred to
those sources.

Subpart 105-60.3—Availability of
Opinions, Orders, Policies,
Interpretations, Manuals, and
Instructions

§105-60.301 General.

GSA makes available to the public the
materials described under 5 U.S.C.
552(a)(2), which are listed in § 105—
60.302 through an extensive electronic
home page, http://www.gsa.gov/. A
public handbook listing those materials
as described in § 105-60.304 is available
at GSA’s Central Office in Washington,
DC, and at the website at http://
www.gsa.gov/staff/c/ca/publ.htm.
Members of the public who do not have
the means to access this information
electronically, and who are not located
in the Washington, DC area, may contact
the Freedom of Information Act office in
any of the regional offices listed in this
regulation. These offices will make
arrangements for members of the public
to access the information at a computer
located at the FOIA office. Reasonable
copying services are provided at the fees
specified in § 105-60.305.

§105-60.302 Available materials.

GSA materials available under this
subpart 105-60.3 are as follows:

(a) Final opinions, including
concurring and dissenting opinions and
orders, made in the adjudication of
cases.

(b) Those statements and policy and
interpretations that have been adopted
by GSA and are not published in the
Federal Register.

(c) Administrative staff manuals and
instructions to staff affecting a member
of the public unless these materials are
promptly published and copies offered
for sale.
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§105-60.303 Rules for public inspection
and copying.

(a) Locations. Selected areas
containing the materials available for
public inspection and copying,
described in this section 105-60.302,
are located in the following places:

Central Office (GSA Headquarters)

General Services Administration,
Washington, DC, Telephone: 202-501—
2262, FAX: 202-501-2727, Email:
gsa.foia@gsa.gov, 1800 F Street, NW
(CAl), Washington, DC 20405

Office of the Inspector General

FOIA Officer, Office of Inspector General
(J), General Services Administration,
1800 F Street NW., Room 5324,
Washington, DC 20405

New England Region

General Services Administration (1AB)
(Comprised of the States of Connecticut,
Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont), Thomas P.
O’Neill, Jr., Federal Building, 10
Causeway Street, Boston, MA 02222,
Telephone: 617-565-8100, FAX: 617—
565-8101

Northeast and Caribbean Region

(Comprised of the States of New Jersey,
New York, the Commonwealth of Puerto
Rico, and the Virgin Islands), General
Services Administration (2AR), 26
Federal Plaza, New York, NY 10278,
Telephone: 212-264-1234, FAX: 212—
264-2760

Mid-Atlantic Region

(Comprised of the States of Delaware,
Maryland, Pennsylvania, Virginia, and
West Virginia, excluding the
Washington, DC metropolitan area)

General Services Administration (3ADS),
100 Penn Square East, Philadelphia, PA
19107, Telephone: 215-656-5530, FAX:
215-656-5590

Southeast Sunbelt Region

(Comprised of the States of Alabama,
Florida, Georgia, Kentucky, Mississippi,
North Carolina, South Carolina, and
Tennessee)

General Services Administration (4E), 401
West Peachtree Street, Atlanta, GA
30365, Telephone: 404-331-5103, FAX:
404-331-1813

Great Lakes Region

(Comprised of the States of Illinois,
Indiana, Ohio, Minnesota, Michigan, and
Wisconsin)

General Services Administration (5ADB),
230 South Dearborn Street, Chicago, IL
60604, Telephone: 312-353-5383, FAX:
312-353-5385

Heartland Region

(Comprised of the States of lowa, Kansas,
Missouri, and Nebraska)

General Services Administration (6ADB),
1500 East Bannister Road, Kansas City,
MO 64131, Telephone: 816-926-7203,
FAX: 816-823-1167

Greater Southwest Region

(Comprised of the States of Arkansas,
Louisiana, New Mexico, Texas, and
Oklahoma)

General Services Administration (7ADQ),
819 Taylor Street, Fort Worth, TX 76102,

Telephone: 817-978-3902, FAX: 817—
978-4867
Rock Mountain Region

(Comprised of the States of Colorado,
North Dakota, South Dakota, Montana,
Utah, and Wyoming)

Business Service Center, General Services
Administration (8PB-B), Building 41,
Denver Federal Center, Denver, CO
80225, Telephone: 303-236-7408, FAX:
303-236-7403

Pacific Rim Region

(Comprised of the States of Hawaii,
California, Nevada, Arizona, Guam, and
Trust Territory of the Pacific)

Business Service Center, General Services
Administration (9ADB), 525 Market
Street, San Francisco, CA 94105,
Telephone: 415-522-2715, FAX: 415—
522-2705

Northwest/Arctic Region

(Comprised of the States of Alaska, Idaho,
Oregon, and Washington)

General Services Administration (10L),
GSA Center, 15th and C Streets, SW.,
Auburn, WA 98002, Telephone: 206—
931-7007, FAX: 206-931-7195

National Capital Region

(Comprised of the District of Columbia and
the surrounding metropolitan area)

General Services Administration (WPFA—
L), 7th and D Streets SW., Washington,
DC 20407, Telephone: 202—-708-5854,
FAX: 202-708-4655

(b) Time. The offices listed in
paragraph (a) of this section will be
open to the public during the business
hours of the GSA office where they are
located.

(c) Reproduction services and fees.
The GSA Central Office or the Regional
Business Service Centers will furnish
reasonable copying and reproduction
services for available materials at the
fees specified in § 105-60.305.

§105-60.304 Public Information Handbook
and Index.

GSA publishes a handbook for the
public that identifies information
regarding any matter described in § 105—
60.302. This handbook also lists
published information available from
GSA and describes the procedures the
public may use to obtain information
using the Freedom of Information Act
(FOIA). This handbook may be obtained
without charge from any of the GSA
FOIA offices listed in § 105-60.303(a),
or at the GSA Internet Homepage (http:/
/www.gsa.gov/staff/c/ca/cai/
foiabk.htm).

§105-60.305 Fees.

§105-60.305-1 Definitions.

For the purpose of this part:

(a) A statute specifically providing for
setting the level of fees for particular
types of records (5 U.S.C.
552(a)(4)(A)(vii)) means any statute that
specifically requires a Government
agency to set the level of fees for

particular types of records, as opposed
to a statute that generally discusses such
fees. Fees are required by statute to:

(1) Make Government information
conveniently available to the public and
to private sector organizations;

(2) Ensure that groups and individuals
pay the cost of publications and other
services which are for their special use
so that these costs are not borne by the
general taxpaying public;

(3) Operate an information
dissemination activity on self-sustaining
basis to the maximum extent possible;
or

(4) Return revenue to the Treasury for
defraying, wholly or in part,
appropriated funds used to pay the cost
of disseminating Government
information.

(b) The term direct costs means those
expenditures which GSA actually incurs
in searching for and duplicating (and in
the case of commercial requesters,
reviewing and redacting) documents to
respond to a FOIA request. Direct costs
include, for example, the salary of the
employee performing the work (the
basic rate of pay for the employee plus
16 percent of that rate to cover benefits),
and the cost of operating duplicating
machinery. Overhead expenses such as
costs of space, and heating or lighting
the facility where the records are stored
are not included in direct costs.

(c) The term search includes all time
spent looking for material that is
responsive to a request, including line-
by-line identification of material within
documents. Searches will be performed
in the most efficient and least expensive
manner so as to minimize costs for both
the agency and the requester. Line-by-
line searches will not be undertaken
when it would be more efficient to
duplicate the entire document. “Search”
for responsive material is not the same
as “‘review” of a record to determine
whether it is exempt from disclosure in
whole or in part (see paragraph c of this
section). Searches may be done
manually or by computer using existing
programming or are programming when
this would not significantly interfere
with the operation of the automated
system in question.

(d) The term duplication means the
process of making a copy of a document
in response to a FOIA request. Copies
can take the form of paper, microform,
audiovisual materials, or magnetic tapes
or disks. To the extent practicable, GSA
will provide a copy of the material in
the form specified by the requester.

(e) The term review means the process
of examining documents located in
response to a request to determine if any
portion of that document is permitted to
be withheld and processing any



Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/Proposed Rules

33027

documents for disclosure. See 8§ 015—
60.305-6.

(f) The term commercial-use request
means a request from or on behalf of one
who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the requester
or person on whose behalf the request
is made. GSA will determine whether a
requester properly belongs in this
category by determining how the
requester will use the documents.

(9) The term educational institution
means a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, or an institution of
vocational education which operates a
program or programs of scholarly
research.

(h) The term noncommercial scientific
institution means an institution that is
not operated on a “‘commercial’ basis as
that terms is used in paragraph (f) of this
section and which is operated solely for
the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry.

(i) The term representative of the
news media means any person actively
gathering news for an entity that is
organized and operated to publish or
broadcast news to the public. The term
“news’”’ means information that is about
current events or that would be of
current interest to the public. Examples
of news media include television or
radio stations broadcasting to the public
at large, and publishers of periodicals
(but only in those instances when they
can qualify as disseminators of “‘news”’)
who make their products available for
purchase or subscription by the general
public. “Freelance” journalists will be
regarded as working for a news
organization if they can demonstrate a
solid basis for expecting publication
through that organization even though
they are not actually employed by it.

§105-60.305-2 Scope of this subpart.
This subpart sets forth policies and
procedures to be followed in the
assessment and collection of fees from
a requester for the search, review, and
reproduction of GSA records.

§105-60.305-3 GSA records available
without charge.

GSA records available to the public
are displayed in the Business Service
Center for each GSA region. The address
and phone number of the Business
Service Centers are listed in § 105—
60.303. Certain material related to bids
(excluding construction plans and

specifications) and any material
displayed are available without charge
upon request.

§105-60.305-4 GSA records available at a
fee.

(a) GSA will make a record not subject
to exemption available at a time and
place mutually agreed upon by GSA and
the requester at fees shown in § 105—
60.305-10. Waivers of these fees are
available under the conditions
described in 8§ 105-60.305.13. GSA will
agree to:

(1) Show the originals to the
requester;

(2) Make one copy available at a fee;
or

(3) A combination of these
alternatives.

(b) GSA will make copies of
voluminous records as quickly as
possible. GSA may, in its discretion,
make a reasonable number of additional
copies for a fee when commercial
reproduction services are not available
to the requester.

§105-60.305-5 Searches.

(a) GSA may charge for the time spent
in the following activities in
determining ‘‘search time’’ subject to
applicable fees as provided in § 105—
60.305-10:

(1) Time spent in trying to locate GSA
records which come within the scope of
the request;

(2) Time spent in either transporting
a necessary agency searcher to a place
of record storage, or in transporting
records to the locations of a necessary
agency searcher; and

(3) Direct costs of the use of computer
time to locate and extract requested
records.

(b) GSA will not charge for the time
spent in monitoring a requester’s
inspection of disclosed agency records.

(c) GSA may assess fees for search
time even if the search proves
unsuccessful or if the records located
are exempt from disclosure.

§105-60.305-6 Reviews.

(a) GSA will charge only commercial-
use requesters for review time.

(b) GSA will charge for the time spent
in the following activities in
determining “‘review time” subject to
applicable fees as provided in § 105—
60.305-10:

(1) Time spent in examining a
requested record to determine whether
any or all of the record is exempt from
disclosure, including time spent
consulting with submitters of requested
information; and

(2) Time spent in deleting exempt
matter being withheld from records
otherwise made available.

(c) GSA will not charge for:

(1) Time spent in resolving issues of
law or policy regarding the application
of exemptions; or

(2) Review at the administrative
appeal level of an exemption already
applied. However, records or portions of
records withheld in full under an
exemption which is subsequently
determined not to apply may be
reviewed again to determine the
applicability of other exemptions not
previously considered. GSA will charge
for such subsequent review.

§105-60.305-7 Assurance of payment.

If fees for search, review, and
reproduction will exceed $25 but will
be less than $250, the requester must
provide written assurance of payment
before GSA will process the request. If
this assurance is not included in the
initial request, GSA will notify the
requester that assurance of payment is
required before the request is processed.
GSA will offer requesters an
opportunity to modify the request to
reduce the fee.

§105-60.305-8 Prepayment of fees.

(a) Fees over $250. GSA will require
prepayment of fees for search, review,
and reproduction which are likely to
exceed $250. When the anticipated total
fee exceeds $250, the requester will
receive notice to prepay and at the same
time will be given an opportunity to
modify his or her request to reduce the
fee. When fees will exceed $250, GSA
will notify the requester that it will not
start processing a request until payment
is received.

(b) Delinquent payments. As noted in
§105-60.305-12(d), requesters who are
delinquent in paying for previous
requests will be required to repay the
old debt and to prepay for any
subsequent request. GSA will inform the
requester that it will process no
additional requests until all fees are
paid.

§105-60.305-9 Form of payment.

Requesters should pay fees by check
or money order made out to the General
Services Administration and addressed
to the official named by GSA in its
correspondence. Payment may also be
made by means of Mastercard or Visa.
For information concerning payment by
credit cards, call 816-926—-7551.

§105-60.305-10 Fee schedule.

(a) When GSA is aware that
documents responsive to a request are
maintained for distribution by an
agency operating a statutory fee based
program, GSA will inform the requester
of the procedures for obtaining records
from those sources.
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(b) GSA will consider only the
following costs in fees charged to
requesters of GSA records:

(1) Review and search fees.

Manual searches by clerical staff: $13 per
hour or fraction of an hour.

Manual searches and reviews by
professional staff in cases in which clerical
staff would be unable to locate the requested
records: $29 per hour or fraction of an hour.

Computer searches: Direct cost to GSA.

Transportation or special handling of
records: Direct cost to GSA.

(2) Reproduction fees.

Pages no larger than 8%2 by 14 inches,
when reproduced by routine electrostatic
copying: 10¢ per page.

Pages over 8%z by 14 inches: Direct cost of
reproduction to GSA.

Pages requiring reduction, enlargement, or
other special services: Direct cost of
reproduction to GSA.

Reproduction by other than routine
electrostatic copying: Direct cost of
reproduction to GSA.

(c) Any fees not provided for under
paragraph (b) of this section, shall be
calculated as direct costs, in accordance
with §105-60.305-1(b).

(d) GSA will assess fees based on the
category of the requester as defined in
§ 105-60.305-1(f) through (i); i.e.,
commercial-use, educational and
noncommercial scientific institutions,
news media, and all other. The fees
listed in paragraph (b) of this section
apply with the following exceptions:

(1) GSA will not charge the requester
if the fee is $25 or less as the cost of
collection is greater than the fee.

(2) Educational noncommercial
scientific institutions and the news
media will be charged for the cost of
reproduction alone. These requesters are
entitled to the first 100 pages (paper
copies) of duplication at no cost. The
following are examples of how these
fees are calculated:

(i) A request that results in 150 pages
of material. No fee would be assessed
for duplication of 150 pages. The reason
is that these requesters are entitled to
the first 100 pages at no charge. The
charge for the remaining 50 pages would
be $5.00. This amount would not be
billed under the preceding section.

(ii) A request that results in 450 pages
of material. The requester in this case
would be charged $35.00. The reason is
that the requester is entitled to the first
100 pages at no charge. The charge for
the remaining 350 pages would be $35.

(3) Noncommercial requesters who
are not included under paragraph (d)(2)
of this section will be entitled to the
first 100 pages (paper copies) of
duplication at no cost and two hours of
search without charge. The term ““search
time” generally refers to manual search.

To apply this term to searches made by
computer, GSA will determine the
hourly cost of operating the central
processing unit and the operator’s
hourly salary plus 16 percent. When the
cost of search (including the operator
time and the cost of operating the
computer to process a request) reaches
the equivalent dollar amount of two
hours of the salary of the person
performing a manual search, i.e., the
operator, GSA will begin assessing
charges for computer search.

(4) GSA will charge commercial-use
requesters fees which recover the full
direct costs of searching for, reviewing
for release, and duplicating the records
sought. Commercial-use requesters are
not entitled to two hours of free search
time.

(e) Determining category of requester.
GSA may ask any requester to provide
additional information at any time to
determine what fee category he or she
falls under.

§105-60.305-11 Fees for authenticated
and attested copies.

The fees set forth in § 105-60.30510 to
apply to requests for authenticated and
attested copies of GSA records.

§105-60.305-12 Administrative actions to
improve assessment and collection of fees.

(a) Charging interest. GSA may charge
requesters who fail to pay fees interest
on the amount billed starting on the 31st
day following the day on which the
billing was sent. Interest will be at the
rate prescribed in 31 U.S.C. 3717.

(b) Effect of the Debt Collection Act of
1982. GSA will take any action
authorized by the Debt Collection Act of
1982 (Pub. L. 97-365, 96 Stat. 1749),
including disclosure to consumer
reporting agencies, use of collection
agencies, and assessment of penalties
and administrative costs, where
appropriate, to encourage payment.

(c) Aggregating requests. When GSA
reasonably believes that a requester, or
group of requesters acting in concert, is
attempting to break a down a request
into a series of requests related to the
same subject for the purpose of evading
the assessment of fees, GSA will
combine any such requests and charge
accordingly, including fees for previous
requests where charges were not
assessed. GSA will presume that
multiple requests of this type within a
30-day period are made to avoid fees.

(d) Advance payments. Whenever a
requester is delinquent in paying the fee
for a previous request (i.e., within 30
days of the date of billing), GSA will
require the requester to pay the full
amount owed plus any applicable
interest penalties and administrative

costs as provided in paragraph (a) of this
section or to demonstrate that he or she
has, in fact, paid the fee. In such cases,
GSA will also require advance payment
of the full amount of the estimated fee
before the agency begins to process a
new request or a pending request from
that requester. When advance payment
is required under this section, the
administrative time limits in subsection
(a)(6) of the FOIA (i.e., 10 working days
from receipt of appeals from initial
denial plus permissible time extensions)
will begin only after GSA has received
the fee payments described in § 105—
60.305-8.

§105-60.305-13 Waiver of fee.

(a) Any request for a waiver or the
reduction of a fee should be included in
the initial letter requesting access to
GSA records under 8 105-60.402—1. The
waiver request should explain how
disclosure of the information would
request should explain how disclosure
of the information would contribute
significantly to public’s understanding
of the operations or activities of the
Government and would not be primarily
in the commercial interest of the
requester. In responding to a request,
GSA will consider the following factors:

(1) Whether the subject of the
requested records concerns “the
operations or activities of the
Government.” The subject matter of the
requested records must specifically
concern identifiable operations or
activities of the Federal Government.
The connection between the records and
the operations or activities must be
direct and clear, not remote or
attenuated.

(2) Whether the disclosure is “likely
to contribute” to an understanding of
Government operations or activities. In
this connection, GSA will consider
whether the requested information is
already in the public domain. If it is,
then disclosure of the information in the
public domain. If it is, then disclosure
of the information would not be likely
to contribute to an understanding of
Government operations or activities, as
nothing new would be added to the
public record.

(3) Whether disclosure of the
requested information will contribute to
“public’s understanding.” The focus
here must be on the contribution to
public’s understanding rather than
personal benefit to be derived by the
requester. For purposes of this analysis,
the identity and qualifications of the
requester should be considered to
determine whether the requester is in a
position to contribute to public’s
understanding through the requested
disclosure.
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(4) Whether the requester has a
commercial interest that would be
furthered by the requested disclosure;
and if so: whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in
comparison with the public’s interest in
disclosure, that disclosure is “primarily
in the commercial interest of the
requester.”

(b) GSA will ask the requester to
furnish additional information if the
initial request is insufficient to evaluate
the merits of the request. GSA will not
start processing a request until the fee
waiver issue has been resolved unless
the requester has provided written
assurance of payment in full if the fee
waiver is denied by the agency.

Subpart 105-60.4—Described Records

§105-60.401 General.

(a) Except for records made available
in accordance with subparts 105-60.2
and 105-60.3 of this part, GSA will
make records available to a requester
promptly when the request reasonably
describes the records unless GSA
invokes an exemption in accordance
with subpart 105-60.5 of this part.
Although the burden of reasonable
description of the records rests with the
requester, whenever practical GSA will
assist requesters to describe records
more specifically.

(b) Whenever a request does not
reasonably describe the records
requested, GSA may contact the
requester to seek a more specific
description. The 20-workday time limit
set forth in § 105-60.402-2 will not start
until the official identified in § 105—
60.402-1 or other responding official
receives a request reasonably describing
the records.

§105-60.402 Procedures for making
records available.

This subpart sets forth initial
procedures for making records available
when they are requested, including
administrative procedures to be
exhausted prior to seeking judicial
review by an appropriate United States
District Court.

§105-60.402-1 Submission of requests.
For records located in the GSA
Central Office, the requester must
submit a request in writing to the GSA
FOIA Officer, General Services
Administration (GSA), Washington, DC
20405. Requesters may FAX requests to
(202) 501-2727, or submit a request by
electronic mail to gsa.foi@gsa.gov. For
records located in the Office of
Inspector General, the requester must
submit a request to the FOIA Officer,
Office of Inspector General, General

Services Administration, 1800 F Street
NW., Room 5324, Washington, DC
20405. For records located in the GSA
regional offices, the requester must
submit a request to the FOIA Officer for
the relevant region, at the address listed
in 8§ 105-60.303(a). Requests should
include the words ““Freedom of
Information Act Request” prominently
marked on both the face of the request
letter and the envelope. The 20-workday
time limit for agency decisions set forth
in § 105-60.402-2 begins with receipt of
a request in the office of the official
identified in this section, unless the
provisions under 8§ 105-60.305-8 and
105-60.305-12(d) apply. Failure to
include the words “Freedom of
Information Act Request” or to submit

a request to the official identified in this
section will result in processing delays.
A requester with questions concerning a
FOIA request should contact the GSA
FOIA Office, General Services
Administration (GSA), 18th and F
Streets, NW., Washington, DC 20405,
(202) 501-2262.

§105-60.402-2 Response to initial
requests.

(a) GSA will respond to an initial
FOIA request that reasonably describes
requested records, including a fee
waiver request, within 20 workdays
(that is, excluding Saturdays, Sundays,
and legal holidays) after receipt of a
request by the office of the appropriate
official specified in § 105-60.402-1.
This letter will provide the agency’s
decision with respect to disclosure or
nondisclosure of the requested records,
or, if appropriate, a decision on a
request for a fee waiver. If the record to
be disclosed are not provided with the
initial letter, the records will be sent as
soon as possible thereafter.

(b) In unusual circumstances, as
described in § 105-60.404, GSA will
inform the requester of the agency’s
need to take an extension of time, not
to exceed an additional 10 workdays.
This notice will afford requesters an
opportunity to limit the scope of the
request so that it may be processed
within prescribed time limits or an
opportunity to arrange an alternative
time frame for processing the request or
a modified request. Such mutually
agreed time frames will supersede the
10 day limit for extensions.

(c) GSA will consider requests for
expedited processing from requesters
who submit a statement describing a
compelling need and certifying that this
need is true and correct to the best of
such person’s knowledge and belief. A
compelling need means:

(1) Failure to obtain the records on an
expedited basis could reasonably be

expected to pose an imminent threat to
the life or physical safety of an
individual; or

(2) The information is urgently
needed by an individual primarily
engaged in disseminating information in
order to inform the public concerning
actual or alleged Federal Government
activity. An individual primarily
engaged in disseminating information
means a person whose primary activity
involves publishing or otherwise
disseminating information to the public.
“Urgently needed” information has a
particular value that will be lost if not
disseminated quickly, such as a
breaking news story or general public
interest. Information of historical
interest only, or information sought for
litigation or commercial activities
would not qualify, nor would a news
media publication or broadcast deadline
unrelated to the newsbreaking nature of
the information.

(d) GSA will decide whether to grant
expedited processing within five
working days of receipt of the request.

If the request is granted, GSA will
process the request ahead of non-
expedited requests, as soon as
practicable. If the request is not granted,
GSA will give expeditious consideration
to administrative appeals of this denial.

(e) GSA may, at its discretion,
establish three processing queues based
on whether any request have been
granted expedited status and on the
difficulty and complexity of preparing a
response. Within each queue, responses
will be prepared on a “first in, first out”
basis. One queue will be made up of
expedited requests; the second, of
simple responses that clearly can be
prepared without requesting an
extension of time; the third, of
responses that will require an extension
of time.

§105-60.403 Appeal within GSA.

(a) A requester who receives a denial
of a request, in whole or in part, a denial
of a request for expedited processing or
of a fee waiver request may appeal that
decision within GSA. A requester may
also appeal the adequacy of the search
if GSA determines that it has searched
for but has no requested records. The
requester must send the appeal to the
GSA FOIA Officer, General Services
Administration (CAI), Washington, DC
20405, regardless of whether the denial
being appealed was made in the Central
Office or in a regional office. For denials
which originate in the Office of
Inspector General, the requester must
send the appeal to the Inspector
General, General Services
Administration, 1800 F Street NW.,
Washington, DC 20405.
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(b) The GSA FOIA Officer must
receive an appeal no later than 120
calendar days after receipt by the
requester of the initial denial of access
or fee waiver.

(c) An appeal must be in writing and
include a brief statement of the reasons
he or she thinks GSA should release the
records or provide expedited processing
and enclose copies of the initial request
and denial. The appeal letter must
include the word “‘Freedom of
Information Act Appeal’’ on both the
face of the appeal letter and on the
envelope. Failure to follow these
procedures will delay processing of the
appeal. GSA has 20 workdays after
receipt of a proper appeal of denial of
records to issue a determination with
respect to the appeal. The 20-workday
time limit shall not begin until the GSA
FOIA Officer receives the appeal. As
noted in § 105-60.404, the GSA FOIA
Officer may extend this time limit in
unusual circumstances. GSA will
process appeals of denials of expedited
processing as soon as possible after
receiving them.

(d) A requester who receives a denial
of an appeal, or who has not received
a response to an appeal or initial request
within the statutory time frame may
seek judicial review in the United States
District Court in the district in which
the requester resides or has a principal
place of business, or where the records
are situated, or in the United States
District Court for the District of
Columbia.

§105-60.404 Extension of time limits.

(a) In unusual circumstances, the GSA
FOIA Officer or the regional FOIA
Officer may extend the time limits
prescribed in §8 105-60.402 and 105—
60—403. For purposes of this section, the
term “‘unusual circumstances’ means:

(1) The need to search for an collect
the requested records from field
facilities or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
which are described in a single request;

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request or among two or more
components of GSA having substantial
subject-matter interest therein; or

(4) The need to consult with the
submitter of the requested information.

(b) If necessary, GSA may take more
than one extension of time. However,
the total extension of time to respond to
any single request shall not exceed 10

workdays. The extension may be
divided between the initial and appeal
stages or within a single stage. GSA will
provide written notice to the requester
of any extension of time limits.

§105-60.405 Processing requests for
confidential commercial information.

(a) General. The following additional
procedures apply when processing
requests for confidential commercial
information.

(b) Definitions. For the purposes of
this section, the following definitions
apply: ) ) )

(1) Confidential commercial
information means records provided to
the Government by a submitter that
contain material arguably exempt from
release under 5 U.S.C. 552(b)(4),
because disclosure could reasonably be
expected to cause substantial
competitive harm.

(2) Submitter means a person or entity
which provides to the Government
information which may constitute
confidential commercial information.
The term “‘submitter” includes, but is
not limited to, individuals,
partnerships, corporations, State
governments, and foreign governments.

(c) Designating confidential
commercial information. Since January
1, 1988, submitters have been required
to designate confidential commercial
information as such when it is
submitted to GSA or at a reasonable
time thereafter. For information
submitted in connection with negotiated
procurements, the requirements of
Federal Acquisition Regulation 48 CFR
15.406(c)(8) and 52.215-12 also apply.

(d) Procedural requirements—
consultation with the submitter. (1) If
GSA receives a FOIA request for
potentially confidential commercial
information, it will notify the submitter
immediately by telephone and invite
and opinion whether disclosure will or
will not cause substantial competitive
harm.

(2) GSA will follow up the telephonic
notice promptly in writing before
releasing any records unless paragraph
(f) of this section applies.

(3) If the submitter indicates an
objection to disclosure GSA will give
the submitter seven workdays from
receipt of the letter to provide GSA with
a detailed written explanation of how
disclosure of any specified portion of
the records would be competitively
harmful.

(4) If the submitter verbally states that
there is no objection to disclosure, GSA
will confirm this fact in writing before
disclosing any records.

(5) At the same time GSA notifies the
submitter, it will also advise the

requester that there will be a delay in
responding to the request due to the
need to consult with the submitter.

(6) GSA will review the reasons for
nondisclosure before independently
deciding whether the information must
be released or should be withheld. If
GSA decides to release the requested
information, it will provide the
submitter with a written statement
explaining why his or her objections are
not sustained. The letter to the
submitter will contain a copy of the
material to be disclosed or will offer the
submitter an opportunity to review the
material in one of GSA’s offices. If GSA
decides not to release the material, it
will notify the submitter orally or in
writing.

(7) If GSA determines to disclose
information over a submitter’s
objections, it will inform the submitter
that GSA will delay disclosure for 5
workdays from the estimated date the
submitter receives GSA’s decision
before it releases the information. The
decision letter to the requester shall
state that GSA will delay disclosure of
material it has determined to disclose to
allow for the notification of the
submitter.

(e) When notice is required. (1) For
confidential commercial information
submitted prior to January 1, 1988, GSA
will notify a submitter whenever it
receives a FOIA request for such
information:

(i) If the records are less than 10 years
old and the information has been
designated by the submitter as
confidential commercial information; or

(ii) If GSA has reason to believe that
disclosure of the information could
reasonably be expected to cause
substantial competitive harm.

(2) For confidential commercial
information submitted on or after
January 1, 1988, GSA will notify a
submitter whenever it determines that
the agency may be required to disclose
records:

(i) That the submitter has previously
designated as privileged or confidential;
or

(ii) That GSA believes could
reasonably be expected to cause
substantial competitive harm if
disclosed.

(3) GSA will provide notice to a
submitter for a period of up to 10 years
after the date of submission.

(f) When notice is not required. The
notice requirements of this section will
not apply if:

(1) GSA determines that the
information should not be disclosed;

(2) The information has been
published or has been officially made
available to the public;



Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/Proposed Rules

33031

(3) Disclosure of the information is
required by law other than the FOIA;

(4) Disclosure is required by an
agency rule that:

(i) Was adopted pursuant to notice
and public comment;

(ii) Species narrow classes of records
submitted to the agency that are to be
released under FOIA; and

(iii) Provides in exceptional
circumstances for notice when the
submitter provides written justification,
at the time the information is submitted
or a reasonable time thereafter, that
disclosure of the information could
reasonably be expected to cause
substantial competitive harm;

(5) The information is not designated
by the submitter as exempt from
disclosure under paragraph (c) of this
section, unless GSA has substantial
reason to believe that disclosure of the
information would be competitively
harmful; or

(6) The designation made by the
submitter in accordance with paragraph
(c) of this section appears obviously
frivolous; except that, in such cases, the
agency must provide the submitter with
written notice of any final
administrative decision five workdays
prior to disclosing the information.

(9) Lawsuits. If a FOIA requester sues
the agency to compel disclosure of
confidential commercial information,
GSA will notify the submitter as soon as
possible. If the submitter sues GSA to
enjoin disclosure of the records, GSA
will notify the requester.

Subpart 105-60.5—Exemptions

§105-60.501 Categories of records
exempt from disclosure under the FOIA.

(a) 5 U.S.C. 552(b) provides that the
requirements of the FOIA do not apply
to matters that are:

(1) Specifically authorized under the
criteria established by an executive
order to be kept secret in the interest of
national defense or foreign policy and
are in fact properly classified pursuant
to such executive order;

(2) Related solely to the internal
personnel rules and practices of an
agency;

(3) Specifically exempted from
disclosure by statute (other than section
552b of this title), provided that such
statute:

(i) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue; or

(i) Establishes particular criteria for
withholding or refers to particular types
of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential,

(5) Interagency or intra-agency
memorandums or letters which would
not be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records of information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records or information:

(i) Could reasonably be expected to
interfere with enforcement proceedings;

(if) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforcement
authority in the course of a criminal
investigation or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to
examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; or

(9) Geological and geophysical
information and data, including maps,
concerning wells.

(b) GSA will provide any reasonably
segregable portion of a record to a
requester after deletion of the portions
that are exempt under this section. If
GSA must delete information from a
record before disclosing it, this
information, and the reasons for
withholding it, will be clearly described
in the cover letter to the requester or in
an attachment. Unless indicating the
extent of the deletion would harm an
interest protected by an exemption, the
amount of deleted information shall be
indicated on the released portion of
paper records by use of brackets or
darkened areas indicating removal of

information. In the case of electronic
deletion, the amount of redacted
information shall be indicated at the
place in the record where such deletion
was made, unless including the
indication would harm an interest
protected by the exemption under
which the exemption was made.

(c) GSA will invoke no exemption
under this section to deny access to
records that would be available
pursuant to a request made under the
Privacy Act of 1974 (5 U.S.C. 522a) and
implementing regulations, 41 CFR Part
105-64, or if disclosure would cause no
demonstrable harm to any governmental
or private interest.

(d) Pursuant to National Defense
Authorization Act for Fiscal Year 1997,
Pub. L. 104-201, section 821, 110 Stat.
2422, GSA will invoke Exemption 3 to
deny access to any proposal submitted
by a vendor in response to the
requirements of a solicitation for a
competitive proposal unless the
proposal is set forth or incorporated by
reference in a contract entered into
between the agency and the contractor
that submitted the proposal.

(e) Whenever a request is made which
involves access to records described in
§105-60.501(a)(7)(i) and the
investigation or proceeding involves a
possible violation of criminal law, and
there is reason to believe that the subject
of the investigation or proceeding is not
aware of it, and disclosure of the
existence of the records could
reasonably be expected to interfere with
enforcement proceedings, the agency
may, during only such time as that
circumstance continues, treat the
records as not subject to the
requirements of this section.

(f) Whenever informant records
maintained by a criminal law
enforcement agency under an
informant’s name or personal identifier
are requested by a third party according
to the informant’s name or personal
identifier, the agency may treat the
records as not subject to the
requirements of this section unless the
informant’s status as an informant has
been officially confirmed.

(9) Whenever a request is made that
involves access to records maintained
by the Federal Bureau of Investigation
pertaining to foreign intelligence or
counterintelligence, or international
terrorism, and the existence of the
records is classified information as
provided in paragraph (a)(1) of this
section, the Bureau may, as long as the
existence of the records remains
classified information, treat the records
as not subject to the requirements of this
section.
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Subpart 105-60.6—Production or
Disclosure by Present or Former
General Services Administration
Employees in Response to Subpoenas
or Similar Demands in Judicial or
Administrative Proceedings

§105-60.601 Purpose and scope of
subpart.

(a) By virtue of the authority vested in
the Administrator of General Services
by 5 U.S.C. 301 and 40 U.S.C. 486(c)
this subpart establishes instructions and
procedures to be followed by current
and former employees of the General
Services Administration in response to
subpoenas or similar demands issued in
judicial or administrative proceedings
for production or disclosure of material
or information obtained as part of the
performance of a person’s official duties
or because of the person’s official status.
Nothing in these instructions applies to
responses to subpoenas or demands
issued by the Congress or in Federal
grand jury proceedings.

(b) This subpart provides instructions
regarding the internal operations of GSA
and the conduct of its employees, and
is not intended and does not, and may
not, be relied upon to create any right
or benefit, substantive or procedural,
enforceable at law by a party against
GSA.

§105-60.602 Definitions.

For purposes of this subpart, the
following definitions apply:

(a) Material means any document,
record, file or data, regardless of the
physical form or the media by or
through which it is maintained or
recorded, which was generated or
acquired by a current or former GSA
employee by reason of the performance
of that person’s official duties or
because of the person’s official status, or
any other tangible item, e.g., personal
property possessed or controlled by
GSA.

(b) Information means any knowledge
or facts contained in material, and any
knowledge or facts acquired by current
or former GSA employee as part of the
performance of that person’s official
duties or because of that person’s
official status.

(c) Demand means any subpoena,
order, or similar demand for the
production or disclosure of material,
information or testimony regarding such
material or information, issued by a
court or other authority in a judicial or
administrative proceeding, excluding
congressional subpoenas or demands in
Federal grand jury proceedings, and
served upon a present or former GSA
employee.

(d) Appropriate Authority means the
following officials who are delegated
authority to approve or deny responses
to demands for material, information or
testimony:

(1) The Counsel to the Inspector
General for material and information
which is the responsibility of the GSA
Office of Inspector General or testimony
of current or former employees of the
Office of the Inspector General;

(2) The Counsel to the GSA Board of
Contract Appeals for material and
information which is the responsibility
of the Board of Contract Appeals or
testimony of current or former Board of
Contract Appeals employees;

(3) The GSA General Counsel,
Associate General Counsel(s) or
Regional Counsel for all material,
information, or testimony not covered
by paragraphs (d)(1) and (2) of this
section.

§105-60.603 Acceptance of service of a
subpoena duces tecum or other legal
demand on behalf of the General Services
Administration.

(a) The Administrator of General
Services and the following officials are
the only GSA personnel authorized to
accept service of a subpoena or other
legal demand on behalf of GSA: the GSA
General Counsel and Associate General
Counsel(s) and, with respect to material
or information which is the
responsibility of a regional office, the
Regional Administrator and Regional
Counsel. The Inspector General and
Counsel to the Inspector General, as
well as the Chairman and Vice
Chairman of the Board of Contract
Appeals, are authorized to accept
service for material or information
which are the responsibility of their
respective organizations.

(b) A present or former GSA employee
not authorized to accept service of a
subpoena or other demand for material,
information or testimony obtained in an
official capacity shall respectfully
inform the process server that he or she
is not authorized to accept service on
behalf of GSA and refer the process
server to an appropriate official listed in
paragraph (a) of this section.

(c) A Regional Administrator or
Regional Counsel shall notify the
General Counsel of a demand which
may raise policy concerns or affect
multiple regions.

§105.60.604 Production or disclosure
prohibited unless approved by the
Appropriate Authority.

No current or former GSA employee
shall, in response to a demand, produce
any material or disclose, through
testimony or other means, any
information covered by this subpart,

without prior approval of the
Appropriate Authority.

§105.-60.605 Procedure in the event of a
demand for production or disclosure.

(a) Whenever service of a demand is
attempted in person or via mail upon a
current or former GSA employee for the
production of material or the disclosure
of information covered by this subpart,
the employee or former employee shall
immediately notify the Appropriate
Authority through his or her supervisor
or his or her former service, staff office,
or regional office. The supervisor shall
notify the Appropriate Authority. For
current or former employees of the
Office of Inspector General located in
regional offices, Counsel to the
Inspector General shall be notified
through the immediate supervisor or
former employing field office.

(b) The Appropriate Authority shall
require that the party seeking material
or testimony provide the Appropriate
Authority with an affidavit, declaration,
statement, and/or a plan as described in
paragraphs (c)(1), (2), and (3) of this
section if not included with or
described in the demand. The
Appropriate Authority may waive this
requirement for a demand arising out of
proceedings to which GSA or the United
States is a party. Any waiver will be
coordinated with the United States
Department of Justice (DOJ) in
proceedings in which GSA, its current
or former employees, or the United
States are represented by DOJ.

(c)(1) Oral testimony. If oral testimony
is sought by a demand, the Appropriate
Authority shall require the party seeking
the testimony or the party’s attorney to
provide, by affidavit or other statement,
a detailed summary of the testimony
sought and its relevance to the
proceedings. Any authorization for the
testimony of a current or former GSA
employee shall be limited to the scope
of the demand as summarized in such
statement or affidavit.

(2) Production of material. When
information other than oral testimony is
sought by a demand, the Appropriate
Authority shall require the party seeking
production or the party’s attorney to
provide a detailed summary, by affidavit
or other statement, of the information
sought and its relevance to the
proceeding.

(3) The Appropriate Authority may
require a plan or other information from
the party seeking testimony or
production of material of all demands
reasonably foreseeable, including, but
not limited to, names of all current and
former GSA employees from whom
testimony or production is or will likely
be sought, areas of inquiry, for current
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employees the length of time away from
duty anticipated, and identification of
documents to be used in each
deposition or other testimony, where
appropriate.

(d) The Appropriate Authority will
notify the current or former employee,
the appropriate supervisor, and such
other persons as circumstances may
warrant, whether disclosure or
production is authorized, and of any
conditions or limitations to disclosure
or production.

(e) Factors to be considered by the
Appropriate Authority in responding to
demands:

(1) Whether disclosure or production
is appropriate under rules or procedure
governing the proceeding out of which
the demand arose;

(2) The relevance of the testimony or
documents to the proceedings;

(3) The impact of the relevant
substantive law concerning applicable
privileges recognized by statute,
common law, judicial interpretation or
similar authority;

(4) The information provided by the
issuer of the demand in response to
requests by the Appropriate Authority
pursuant to paragraphs (b) and (c) of
this section;

(5) The steps taken by the issuer of the
demand to minimize the burden of
disclosure or production on GSA,
including but not limited to willingness
to accept authenticated copies of
material in lieu of personal appearance
by GSA employees;

(6) The impact on pending or
potential litigation involving GSA or the
United States as a party;

(7) In consultation with the head of
the GSA organizational component
affected, the burden on GSA which
disclosure or production would entail;
and

(8) Any additional factors unique to a
particular demand or proceeding.

(f) The Appropriate Authority shall
not approve a disclosure or production
which would:

(1) Violate a statute or a specific
regulation;

(2) Reveal classified information,
unless appropriately declassified by the
originating agency;

(3) Reveal a confidential source or
informant, unless the investigative
agency and the source or informant
consent;

(4) Reveal records or information
compiled for law enforcement purposes
which would interfere with enforcement
proceedings or disclose investigative
techniques and procedures the
effectiveness of which would be
impaired;

(5) Reveal trade secrets or commercial
or financial information which is

privileged or confidential without prior
consultation with the person from
whom it was obtained; or

(6) Be contrary to a recognized
privilege.

(9) The Appropriate Authority’s
determination, including any reasons
for denial or limitations on disclosure or
production, shall be made as
expeditiously as possible and shall be
communicated in writing to the issuer
of the demand and appropriate current
or former GSA employee(s). In
proceedings in which GSA, its current
or former employees, or the United
States are represented by DOJ, the
determination shall be coordinated with
DOJ which may respond to the issuer of
the subpoenas or demand in lieu of the
Appropriate Authority.

§105-60.606 Procedure where response
to demand is required prior to receiving
instructions.

(a) If a response to a demand is
required before the Appropriate
Authority’s decision is issued, a GSA
attorney designated by the Appropriate
Authority for the purpose shall appear
with the employee or former employee
upon whom the demand has been made,
and shall furnish the judicial or other
authority with a copy of the instructions
contained in this subpart. The attorney
shall inform the court or other authority
that the demand has been or is being
referred for the prompt consideration by
the Appropriate Authority. The attorney
shall respectfully request the judicial or
administrative authority to stay the
demand pending receipt of the
requested instructions.

(b) The designated GSA attorney shall
coordinate GSA’s response with DOJ’s
Civil Division or the relevant Office of
the United States Attorney and may
request that a DOJ or Assistant United
States Attorney appear with the
employee in addition to or in lieu of a
designated GSA attorney.

(c) If an immediate demand for
production or disclosure is made in
circumstances which preclude the
appearance of a GSA or DOJ attorney on
the behalf of the employee or the former
employee, the employee or former
employee shall respectfully make a
request to the demanding authority for
sufficient time to obtain advice of
counsel.

§105-60.607 Procedure in the event of an
adverse ruling.

If the court or other authority declines
to stay the effect of the demand in
response to a request made in
accordance with § 105-60.606 pending
receipt of instructions, or if the court or
other authority rules that the demand

must be compiled with irrespective of
instructions by the Appropriate
Authority not to produce the material or
disclose the information sought, the
employee or former employee upon
whom the demand has been made shall
respectfully decline to comply, citing
these instructions and the decision of
the United States Supreme Court in
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

§105-60.608 Fees, expenses, and costs.

(a) In consultation with the
Appropriate Authority, a current
employee who appears as a witness
pursuant to a demand shall ensure that
he or she receives all fees and expenses,
including travel expenses, to which
witnesses are entitled pursuant to rules
applicable to the judicial or
administrative proceedings out of which
the demand arose.

(b) Witness fees and reimbursement
for expenses received by a GSA
employee shall be disposed of in
accordance with rules applicable to
Federal employees in effect at the time.

(c) Reimbursement to the GSA for
costs associated with producing
material pursuant to a demand shall be
determined in accordance with rules
applicable to the proceedings out of
which the demand arose.

Dated: June 9, 1998.
Joseph R. Rodriquez,

Acting Associate Administrator for
Management and Workplace Programs.

[FR Doc. 98-15948 Filed 6—-16-98; 8:45 am]
BILLING CODE 6820-34-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE85

Endangered and Threatened Wildlife
and Plants; Notice of Reopening of
Public Comment Period on the
Proposed Rule to List the Cowhead
Lake Tui Chub as Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Fish and Wildlife Service
(Service), pursuant to the Endangered
Species Act of 1973, as amended (Act),
provides notice of the reopening of the
comment period for the proposed
endangered status for the Cowhead Lake
tui chub (Gila bicolor vaccaceps). The
comment period has been reopened to
acquire additional information on the
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biology, distribution, and status of the
Cowhead Lake tui chub in northeastern
California.

DATES: Comments from all interested
parties must be received by August 3,
1998. All comments received by the
closing date will be considered in the
final decision on this proposal.
ADDRESSES: Written comments,
materials and data, and available reports
and articles concerning this proposal
should be sent directly to the Field
Supervisor, Sacramento Fish and
Wildlife Office, U.S. Fish and Wildlife
Service, 3310 EI Camino Avenue, Suite
130, Sacramento, California 95821.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Ann
Chrisney, at the address listed above
(telephone 916/979-2725, facsimile
916/979-2723).

SUPPLEMENTARY INFORMATION:

Background

The Cowhead Lake tui chub is a fish
that is found only in Cowhead Slough
and connected ditches within the bed of
Cowhead Lake in extreme northeastern
Modoc County, California. Prior to being
drained for agricultural purposes,
Cowhead Lake is thought to have
contained the majority of the Cowhead
Lake tui chub population. The entire
population appears to occur in a very
confined area of 5.4 kilometers (3.4
miles) of Cowhead Slough and
connected drainage within the bed of
Cowhead Lake. There are no additional
populations. Protection of the habitat
within this limited range is required to
conserve the Cowhead Lake tui chub.
This subspecies is threatened
throughout its range by a variety of
impacts, including loss of habitat from
agricultural activities, the risk of disease
and contamination, loss of genetic
variability and by naturally occurring
random events.

On March 30, 1998, the Service
published in the Federal Register a rule
proposing endangered status for the
Cowhead Lake tui chub (63 FR 15152).
The original comment period closed
May 29, 1998.

There have been requests from five
parties, including private organizations
and private citizens, to reopen the
comment period for this listing
proposal. The Service is seeking
additional information concerning:

(1) The size, number, or distribution
of populations of this subspecies; and

(2) Other biological, commercial, or
other relevant data on any threat (or lack
thereof) to this subspecies.

Written comments may be submitted
until August 3, 1998 to the Service
office in the ADDRESSES section.

Author

The primary author of this notice is
Ann Chrisney (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: June 9, 1998.

Don Weathers,

Acting Regional Director, Region 1.

[FR Doc. 98-15929 Filed 6-16-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 227

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding for a
Petition To List the Spruce Creek Snail
of Florida as Threatened and
Designate Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior; National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of 90-day petition
finding.

SUMMARY: The Fish and Wildlife Service
and National Marine Fisheries Service
(Services) announce a 90-day finding on
a petition to list the Spruce Creek snail
(Melongena sprucecreekensis) under the
Endangered Species Act, as amended.
The Services find the petition did not
present substantial scientific or
commercial information indicating that
listing this species may be warranted.

DATES: The finding announced in this
document was made on May 11, 1998,
and concurred with by NFMS on May
28, 1998.

ADDRESSES: Questions, comments, data,
or information concerning this petition
should be submitted to the Field
Supervisor, U.S. Fish and Wildlife
Service, 6620 Southpoint Drive South,
Suite 310, Jacksonville, Florida 32216;
Regional Administrator, National
Marine Fisheries Service, 9721
Executive Center Drive, St. Petersburg,

Florida 33702-2432, or Chief,
Endangered Species Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East West
Highway, Silver Spring, Maryland
20910. The petition finding, supporting
data, and comments are available for
public inspection, by appointment,
during normal business hours at the
above addresses.

FOR FURTHER INFORMATION CONTACT: Dr.
Michael M. Bentzien, Assistant Field
Supervisor, Jacksonville, Florida;
telephone 904/232-2580, ext. 106;
facsimile 904/232—-2404 or Colleen
Coogan, Fishery Biologist, St.
Petersburg, Florida, telephone 813/570—
5312; facsimile 813/570-5517 (see
ADDRESSES section).

SUPPLEMENTARY INFORMATION:
Background

Section 4(b)(3)(A) of the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.), requires the
Services to make a finding on whether
a petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to demonstrate
that the petitioned action may be
warranted. This finding is to be based
on all information available to the
Services at the time the finding is made.
To the maximum extent practicable, this
finding shall be made within 90 days
following receipt of the petition, and
promptly published in the Federal
Register. If the finding is that
substantial information was presented,
the Services are also required to
promptly commence a review of the
status of the species involved, if one has
not already been initiated under the
Service’s internal candidate assessment
process.

On December 12, 1994, the Fish and
Wildlife Service received a petition
dated December 5, 1994, from R. P.
Haviland, corresponding secretary of the
Environmental Council of Volusia and
Flagler counties, Florida. The petition
requested the Service to list the Spruce
Creek snail, Melongena
sprucecreekensis, as a threatened
species and designate its critical habitat.
The petition stated that this recently
described snail is restricted to Spruce
Creek and associated waters in Volusia
County, Florida, and is threatened by
ongoing and potential development and
natural factors.

The Fish and Wildlife Service
received a previous petition in 1985 to
list the species, then known as the
Spruce Creek Kings Crown snail, as
endangered. The Service found that
petitioned action was not warranted due
to the species’ uncertain taxonomic
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status, and published its finding on July
18, 1985 (50 FR 29238). In a follow-up
letter to the petitioner, Mr. John Tucker
of Cocoa, Florida, the Service indicated
that a scientific description of the
species in a peer-reviewed journal
would increase the likelihood that it
could make a positive finding on any
future petition to list this species.
Tucker (1994) subsequently described
the Spruce Creek snail as a distinct
species.

A 1974 Memorandum of
Understanding (MOU) between the
Services sets forth jurisdictional
responsibilities and listing procedures
under the Act. As applied to the
following petition, the MOU stipulates
that the agencies shall jointly determine
whether to list the petitioned species,
and publish the results in a single
Federal Register document.

Because of the joint jurisdiction of
this species, the National Marine
Fisheries Service agreed to process this
petition according to the Fish and
Wildlife Service’s Listing Priority
Guidance for Fiscal Years 1998 and
1999, published on May 8, 1998 (63 FR
25502). The guidance clarifies the order
in which the FWS will process
rulemakings giving highest priority (Tier
1) to processing emergency rules to add
species to the Lists of Endangered and
Threatened Wildlife and Plants (Lists);
second priority (Tier 2) to processing
final determinations on proposals to add
species to the Lists, processing new
proposals to add species to the Lists,
processing administrative findings on
petitions (to add species to the Lists,
delist species, or reclassify listed
species), and processing a limited
number of proposed or final rules to
delist or reclassify species; and third
priority (Tier 3) to processing proposed
or final rules designating critical habitat.
Processing of this petition is a Tier 2
action.

The Spruce Creek snail is a large
predatory gastropod belonging to the

family Melongenidae. Its light-colored
shell has two to three, brown to grey
bands of varying width, and a distinct
ratio of shell spines on its shoulder and
anterior end (Tucker 1994). The snail
occurs in brackish waters over a muddy
sand substrate, where it feeds almost
exclusively on oysters and often
congregates in large numbers within
oyster bars (congregation of oysters).
The species, with an estimated
population of less than 25,000 total
individuals, is known only from five
local areas within Spruce Creek and
adjacent estuaries in Volusia County,
Florida. Its prehistoric range is thought
to have included neighboring Brevard
County and may have extended as far
south as Palm Beach County (Tucker in
litt. 1985).

The petition suggests that stormwater
runoff carrying fertilizers, pesticides,
and silt; dredging canals and boat
channels; diking and draining mangrove
swamps; removing seagrasses or
mangroves to install revetments; and
destruction of freshwater swamps pose
threats to the snail and its habitat. Sea
level rises and storm surges are natural
factors cited as additional potential
threats. The petitioner believes siltation
produced by residential development
along the adjacent Rose Bay drainage is
responsible for the absence of oyster
beds and possibly Spruce Creek snails
from that area. Tucker (in litt. 1985)
found the snail to be less common
within parts of the Spruce Creek
drainage near upland development. The
petition concludes that future
development or habitat alteration could
lead to the extinction of the Spruce
Creek snail.

The Services have reviewed the
petition, the literature cited in the
petition, and information available in
the Services’ files, and made a 90-day
finding. On the basis of the best
scientific and commercial information
available, the Services find the petition
does not present substantial information

indicating that listing the Spruce Creek
snail may be warranted. The petition
does not provide data on historic
distribution and abundance, population
trends, and the species’ full range of
habitat requirements. The threats
discussed in the petition are speculative
and are not correlated to any known
population decline. The known range of
the Spruce Creek snail is within
Outstanding Florida Waters designated
by the Florida Environmental
Regulation Commission, pursuant to
Chapter 62—302 of the Florida
Administrative Code. This designation
imposes water quality standards that, if
maintained, should be compatible with
the continued existence of oysters and
the petitioned species.

The petitioner’s request for
designation of critical habitat is not
subject to the Act’s petition provisions
and is, therefore, not considered in this
notice.

Reference Cited

Tucker, J.K. 1994. The crown conch
(Melongena: Melongenidae) in Florida and
Alabama with the description of
Melongena sprucecreekensis, n. sp. Bull.
Florida Mus. Nat. Hist. Biol. Sci.
36(7):181-203.

Authors: The primary author of this
document is Mr. John F. Milio, FWS,
Jacksonville Field Office (see ADDRESSES
section).

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1531
et seq.).

Dated: May 11, 1998.

Jamie Rappaport Clark,

Director, Fish and Wildlife Service.
Dated: May 28, 1998.

Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-16133 Filed 6-16-98; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export
Administration (BXA).

Title: Foreign Availability Procedures
and Criteria.

Agency Form Number: None.

OMB Approval Number: 0694—0004.

Type of Request: Extension of a
currently approved collection of
information.

Burden: 510 hours.

Average Time Per Response:
Approximately 105 hours per request
and 15 hours for supporting
submissions (multiple persons per each
case).

Number of Respondents: 2
respondents; approximately 10
respondents for supporting
documentation related to each case.

Needs and Uses: The office identifies
foreign goods and technology analogous
to American equipment subject to
export controls. The foreign equipment
must be available in sufficient quantities
to controlled destinations. Continued
restrictions on exports when
comparable items are available from
uncontrollable sources decreases U.S.
competitiveness in high-technology
industries and undermines U.S. national
security interests. Without this
information from the exporting
community, the U.S. could easily lose
its competitiveness in foreign markets.

Affected Public: Businesses or other
for-profit institutions.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Victoria Baecher-
Wassmer (202) 395-5871.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
Room 5327, 14th and Constitution
Avenue, NW, Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Victoria Baecher-Wassmer,
OMB Desk Officer, Room 10202, New
Executive Office Building, Washington,
D.C. 20230.

Dated: June 11, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-16066 Filed 6—16—98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Export
Administration (BXA).

Title: Written Assurances for Exports
of Technical Data Under License
Exception TSR.

Agency Form Number: None.

OMB Approval Number: 0694—0023.

Type of Request: Extension of a
currently approved collection of
information.

Burden: 104 hours.

Average Time Per Response: 30
minutes per response and 1 minute for
recordkeeping.

Number of Respondents: 200
respondents.

Needs and Uses: The Export
Administration Regulations (EAR)
require in Section 740.6 that exporters
obtain letters of assurance from their
importers stating that technology or
software will not be reexported or
released to unauthorized destinations
that are subject to controls for national
security or foreign policy and nuclear
non-proliferation reasons. The importer,
in making these assurances
acknowledges his/her requirement to

comply with the EAR. The written
assurance requirement of License
Exception TSR (Technology and
Software Under Restriction) provides
greater security for the protection of
U.S. origin technology and software that
becomes incorporated into foreign
products.

Affected Public: Individuals,
businesses or other for-profit
institutions.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Victoria Baecher-
Wassmer (202) 395-5871.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
Room 5327, 14th and Constitution
Avenue, NW, Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Victoria Baecher-Wassmer,
OMB Desk Officer, Room 10202, New
Executive Office Building, Washington,
D.C. 20230.

Dated: June 11, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-16067 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 2-97]

Foreign-Trade Zone 100—Dayton, Ohio
Application for Expansion;
Amendment of Application

Notice is hereby given that the
application of the Greater Dayton
Foreign Trade Zone, Inc., grantee of FTZ
100, requesting authority to expand its
zone in the Dayton, Ohio, area (Docket
2-97, 62 FR 3659, 1/24/97), has been
amended to reduce the acreage
originally requested for Site 1 within the
Dayton International Airport Complex.

While the application originally
requested increasing Site 1 by 775 acres,
the amended request proposes to
increase Site 1 by 551 acres (expanding
Site 1 to 1,005.49 acres).

The comment period is extended until
July 17, 1998. Submissions (original and
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3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below.

A copy of the application and the
amendment and accompanying exhibits
are available for public inspection at the
following locations:

Office of the Port Director, U.S. Customs
Service, 3575 Concord Drive,
Vandalia, Ohio 45377

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th & Pennsylvania Avenue NW,
Washington, DC 20230

Dated: June 11, 1998.
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 98-16107 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Advocacy Questionnaire

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 17, 1998.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230; Phone number: (202) 482—
3272.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Jay Brandes, The Advocacy
Center, Room 3814A, the Department of
Commerce, 14th and Constitution Ave.,
NW, Washington, DC 20230; Phone
number: (202) 482-3896, and fax
number: (202) 482-3508.
SUPPLEMENTARY INFORMATION:

l. Abstract

The International Trade
Administration’s Advocacy Center
marshals federal resources to assist U.S.
firms competing for foreign government
procurements worldwide. The

Advocacy Center is under the umbrella
of the Trade Promotion Coordination
Committee (TPCC), which is chaired by
the Secretary of Commerce and includes
19 federal agencies involved in export
promotion. The TPCC is tasked with
assessing the U.S. Government (USG)
advocacy in order to achieve a
maximum increase in exports and to
maximize job creation for American
workers. The purpose of the
guestionnaire is to collect the necessary
information to make an evaluation as to
whether a U.S. firm qualifies for USG
advocacy assistance. There are clear,
well-established USG Advocacy
Guidelines that describe the various
situations in which the USG can
provide advocacy support for a U.S.
firm. The questionnaire was developed
to collect only the information
necessary to determine if the U.S. firm
meets the conditions set forth in the
guidelines. The Advocacy Center,
appropriate ITA officials, our U.S.
Embassies worldwide, and other federal
government agencies that provide
advocacy support to U.S. firms
(Advocacy Network), will request U.S.
firm(s) seeking USG advocacy support
to complete the questionnaire. Without
this information we will be unable to
determine if a U.S. firm is eligible for
U.S. Government advocacy assistance.

1. Method of Collection

Form ITA-4133P is sent to U.S. firms
that request USG advocacy assistance.

I11. Data

OMB Number: 0625-0220.

Form Number: ITA-4133P.

Type of Review: Revision-Regular
Submission.

Affected Public: Companies who
desire USG advocacy.

Estimated Number of Respondents:
400.

Estimated Time Per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 105.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $6,300. ($2,625 for federal
government and $3,675 for
respondents).

1V. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and

clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 11, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-16007 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-601]

Brass Sheet and Strip From Canada:
Final Results of Antidumping Duty
Administrative Review and Notice of
Intent Not To Revoke Order in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Antidumping Duty Administrative
Review and Notice of Intent Not to
Revoke Order in Part.

SUMMARY: In response to a request by the
respondent, the Department of
Commerce is conducting an
administrative review of the
antidumping duty order on brass sheet
and strip from Canada. The review
covers one manufacturer/exporter of
this merchandise to the United States,
Wolverine Tube (Canada), Inc. The
period covered is January 1, 1996
through December 31, 1996. As a result
of the review, the Department
preliminarily determined that no
dumping margins existed for this
respondent. However, upon
consideration of petitioner’s and
respondent’s case briefs and rebuttal
briefs, we have now determined that a
dumping margin does exist. Therefore,
we are not revoking the order with
respect to brass sheet and strip from
Canada manufactured by Wolverine
Tube (Canada), Inc.

EFFECTIVE DATE: June 17, 1998.

FOR FURTHER INFORMATION CONTACT: Paul
Stolz or Tom Futtner, Office of
Antidumping/Countervailing Duty
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
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Street and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-4474 or 482-3814, respectively.

Applicable Statute and Regulations

Unless otherwise stated, all citations
to the Tariff Act of 1930, as amended
(the Act) are references to the provisions
effective January 1, 1995, the effective
date of the amendments made to the Act
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all references to the
Department’s regulations are to 19 CFR
part 353 (April 1, 1997).

SUPPLEMENTARY INFORMATION:

Background

The Department of Commerce (the
Department) published an antidumping
duty order on brass sheet and strip from
Canada on January 12, 1987 (52 FR
1217). On February 9, 1998, the
Department published in the Federal
Register the preliminary results of its
administrative review of the
antidumping duty order on brass sheet
and strip from Canada (63 FR 6519)
(preliminary results). We gave interested
parties an opportunity to comment on
our preliminary results. We received
written comments from Hussey Copper,
Ltd.; The Miller Company; Olin
Corporation; Revere Copper Products,
Inc.; International Association of
Machinists and Aerospace Workers;
International Union, Allied Industrial
Workers of America (AFL-CIO);
Merchandise Educational Society of
America, and United Steelworkers of
America (AFL-CIO), collectively, the
petitioner, and Wolverine Tube
(Canada), Inc., the respondent.

Scope of Review

Imports covered by this review are
shipments of brass sheet and strip
(BSS), other than leaded and tinned
BSS. The chemical composition of the
covered products is currently defined in
the Copper Development Association
(C.D.A.) 200 Series or the Unified
Numbering System (U.N.S.) C2000. This
review does not cover products the
chemical compositions of which are
defined by other C.D.A. or U.N.S. series.
In physical dimensions, the products
covered by this review have a solid
rectangular cross section over 0.006
inches (0.15 millimeters) through 0.188
inches (4.8 millimeters) in finished
thickness or gauge, regardless of width.
Coiled, wound-on-reels (traverse
wound), and cut-to-length products are
included. The merchandise is currently
classified under Harmonized Tariff
Schedule (HTS) item numbers
7409.21.00 and 7409.29.00. Although
the HTS item numbers are provided for

convenience and customs purposes, the
written description of the scope of this
order remains dispositive. Pursuant to
the final affirmative determination of
circumvention of the antidumping duty
order, covering the period September 1,
1990, through September 30, 1991, we
determined that brass plate used in the
production of BSS falls within the scope
of the antidumping duty order on BSS
from Canada. See Brass Sheet and Strip
from Canada: Final Affirmative
Determination of Circumvention of
Antidumping Duty Order. 58 FR 33610
(June 18, 1993).

The review period (POR) is January 1,
1996 through December 31, 1996. The
review involves one manufacturer/
exporter, Wolverine Tube (Canada), Inc.
(Wolverine).

Fair Value Comparisons

To determine whether sales of subject
merchandise from Canada to the United
States were made at less than fair value,
we compared the Export Price (EP) to
the Normal Value (NV), as described in
the “Export Price’” and *“Normal Value”
sections of the preliminary results of
review notice (see Preliminary Results,
63 FR at 6520). On January 8, 1998, the
Court of Appeals for the Federal Circuit
issued a decision in CEMEX v. United
States, 1998 WL 3626 (Fed Cir.). In that
case, based on the pre-URAA version of
the Act, the Court discussed the
appropriateness of using constructed
value (CV) as the basis for foreign
market value when the Department
finds home market sales to be outside
the “ordinary course of trade.” This
issue was not raised by any party in this
proceeding. However, the URAA
amended the definition of sales outside
the “ordinary course of trade” to
include sales below cost. See Section
771(15) of the Act. Consequently, the
Department has reconsidered its
practice in accordance with this Court
decision and has determined that it
would be inappropriate to resort
directly to CV, in lieu of foreign market
sales, as the basis for NV if the
Department finds foreign market sales of
merchandise identical or most similar to
that sold in the United States to be
outside the “ordinary course of trade”.
We will match a given U.S. sale to
foreign market sales of the next most
similar model when all sales of the most
comparable model are below cost. The
Department will use CV as the basis for
NV only when there are no above-cost
sales that are otherwise suitable for
comparison. Therefore, in this
proceeding, when making comparisons
in accordance with section 771(16) of
the Act, we considered all products sold
in the home market as described in the

“*Scope of Review’ section of this
notice, above, that were in the ordinary
course of trade for purposes of
determining appropriate product
comparisons to U.S. sales. Where there
were no sales of identical merchandise
in the home market made in the
ordinary course of trade to compare to
U.S. sales, we compared U.S. sales to
sales of the most similar foreign like
product made in the ordinary course of
trade, based on the characteristics listed
in Sections B and C of our antidumping
guestionnaire. We have implemented
the Court’s decision in this case, to the
extent that the data on the record
permitted.

Revocation

Under the Department’s regulations,
the Department may revoke and order in
part if the Secretary concludes that: (1)
“‘one or more producers or resellers
covered by the order have sold the
merchandise at not less than fair value
for a period of at least three consecutive
years’’; (2) “[i]t is not likely that those
persons will in the future sell the
merchandise at less than fair value
* * *. and (3) ““the producers or
resellers agree in writing to the
immediate reinstatement of the order as
long as any producer or reseller is
subject to the order, if the Secretary
concludes that the producer or reseller,
subsequent to the revocation, sold the
merchandise at less than fair value.” See
19 CFR 353.25(a)(2).

Upon review of the three criteria
described above, and of the case briefs
and rebuttal briefs, and on the basis of
all the evidence on the record, we
determine for the final results of this
review that the Department’s
requirements for revocation have not
been met.

The Department found that
Wolverine’s sales reviewed during the
eighth (1994) and ninth (1995) reviews
under this order were made at not less
than NV. However, in this tenth review,
we have determined that Wolverine’s
sales were made at less than NV. We,
therefore, do not revoke in part the
antidumping duty order with respect
Wolverine.

Changes

In our preliminary results we
inadvertently failed to make a certain
adjustment reported by the respondent.
Since the adjustment constitutes
business proprietary information, it is
described in our analysis memorandum
dated June 9, 1998.

Analysis of Comments Received

Comment 1: Wolverine claims that the
Department erred in not taking into
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consideration, in matching home market
and U.S. sales, the product code
information it submitted identifying
reroll/nonreroll material. Petitioner
states that the Department properly
disregarded non-physical characteristics
of Wolverine’s product control
numbering system, such as whether the
brass content was reroll material, and
that the Department should not accept

a product matching system that is not
based on actual physical elements of the
merchandise.

Department Position: We agree with
the Petitioner. The Department believes
that the reroll/nonreroll designation,
and its revision, “type 1/type 2”
designation, indicates only whether
Wolverine purchased brass for further
rolling or cast the material itself.
Wolverine maintains that brass it
purchased from unrelated suppliers and
then rerolled itself resulted in an end
product more chemically pure and of a
higher grain density than the end
product produced from brass it cast
itself. The Department believes that,
although this designation may indicate
a probability or tendency with respect to
purity and grain density of the final end
product, this designation does not
objectively and scientifically describe
actual purity and grain density as
measurable physical characteristics of
the end product. Wolverine has
provided no quantifiable or verifiable
data on the differences in purity and
grain density between BSS made from
reroll material and that made from non-
reroll material. Therefore this criterion
should not be considered as a product
matching characteristic. Moreover, in its
supplemental questionnaire, the
Department stated that Wolverine
should delete the reroll/nonreroll
designation from its product matching
criteria and report instead the actual
chemical purity and grain density of
sales of subject merchandise for the
POR. Wolverine deleted the reroll/
nonreroll designation from its product
description but then did not add
chemical purity and grain density
designations to its product numbering
system. Instead, Wolverine simply
designated reroll and nonreroll as “‘type
1 and ““type 2"’ subject merchandise,
respectively. This designation does not
provide an objective, measurable basis
upon which to segregate the end-
product into separate product groups for
purposes of creating product matches.
In addition, the record does not include
details supporting separation of the
subject merchandise into separate
product groups on the basis of
production process/costs and/or market
selling prices, additional factors the

Department might consider in
establishing the product concordance.

Comment 2: Wolverine asserts that
sales verification exhibit 19 should be
included in the record of this
proceeding. Wolverine maintains that
topics covered in this exhibit, covering
revocation issues, were listed in the
verification outline, and it, therefore,
created and presented exhibit 19 to
avoid the possibility of the application
of facts available by the Department in
its analysis. In addition, Wolverine
claims that sales verification exhibit 19,
which the Department removed from
the record as untimely submitted new
information, should be placed back on
the record in accordance with
established rules of evidence because
the petitioner, it claims, relied on
exhibit 19 in arguments made in its case
brief.

Petitioner states that the Department
properly removed sales verification
exhibit 19 from the administrative
record as new information. Petitioner
asserts that the respondent had ample
opportunity to present company-
specific information regarding
revocation but waited until verification
to do so. Furthermore, petitioner claims
that the information presented in
exhibit 19, covering revocation topics,
did not correspond to information
previously placed on the record and was
not itself verified. Therefore, this exhibit
cannot be relied upon as part of the
administrative record.

Department Position: the Department
believes that exhibit 19 contained
untimely submitted new factual
information. The Department believes
that this information should have been
presented, at the latest, when the
Department opened the record for 30
days beginning on October 16, 1998, so
that such information could be
presented. The Department’s
verification outline stated only that the
respondent should be prepared to
discuss revocation topics. The
Department did not request or solicit
additional factual information
pertaining to the revocation issue from
respondent. In addition, the verifier
informed respondent’s counsel at the
time exhibit 19 was presented that it
could be considered new information
and did not verify this information
when it was presented for the first time
at verification. Finally, we note that,
because it has rejected exhibit 19, the
Department has not relied on
petitioner’s reference in its case brief to
exhibit 19 in reaching its final
determination and therefore that
reference does not incorporate exhibit
19 into the record of this proceeding.

Comment 3: Petitioner claims that
Wolverine’s per-unit cost of materials
was understated because the overall cost
of materials was divided by a quantity
factor that included metals provided to
Wolverine at no cost by customers to
whom Wolverine provided only
fabrication services. Wolverine did not
purchase these metal input materials for
these customers; therefore, the
guantities of these materials should not
have been added to quantities
purchased by Wolverine for processing
to determine total cost of materials.
Respondent states that it reported
material costs are accurate and require
no adjustment. Wolverine notes that a
standard mill loss allowance was
deducted from tolled production
quantity and was then added to non-
tolled production quantity to be
incorporated into calculations showing
mill loss, in terms of quantity, including
both tolled and non-tolled merchandise.
Respondent cites verification cost
exhibit 9a, which shows that the
quantity of copper used for non-tolled
production divided into the total cost of
copper equals the reported per pound
copper cost.

Department Position: We agree with
the respondent. The Department
verified that the reported per-unit
materials cost was accurate. Although a
mill loss adjustment was made to the
metal pools account which reflected
decreased quantities, this adjustment
does not affect the cost of materials
account. We also verified that the mill
loss allowance was consistently applied
in terms of quantity according to
company accounting procedures.
Because proprietary information is
involved, please refer to our analysis
memorandum dated June 9, 1998, for
further information.

Comment 4: Petitioner assets that net
home market prices, as calculated by the
Department for purposes of the cost
analysis, included indirect selling
expenses. However, by definition, the
cost of production (COP), to which net
home market prices are compared for
purposes of the below COP test, did not
include indirect selling expenses.
Petitioner claims, therefore, that the
comparison of per unit COP with home
market net prices results in an
understatement of number of below cost
sales. That is, home market prices are
artificially high with respect to COP
since home market prices include
indirect selling expenses while COP
does not. Respondent asserts that the
COP already includes indirect selling
expenses as these expenses are grouped
under the general and administrative
expenses (G&A) of the consolidated
company, Wolverine USA, which were
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included in the Department’s
calculation of COP.

Department Position: We agree with
the respondent. Respondent’s financial
statements demonstrate that indirect
selling expenses were included in
general and administrative expenses.
Adding an additional amount for
indirect selling expenses to the COP
would result in double-counting.

Comment 5: Petitioner states that the
Department’s calculation applied to
Wolverine’s general and administrative
expenses to include an allocated portion
of the expenses of Wolverine’s corporate
headquarters’ included two minor errors
with respect to the exchange rate and
the revised selling, general and
administrative (SG&A) ratio: (1) The
Department used an incorrect exchange
rate in calculating the preliminary
results, and (2) the Department slightly
understated the revision of the SG&A
ratio. Wolverine did not specifically
comment on this issue.

Department Position: We agree with
petitioner that the exchange rate was
rounded incorrectly and that the revised
SG&A ratio was inaccurately recorded.
We have corrected these errors which
were clerical in nature. See our analysis
memorandum dated 9, 1998; for the
proprietary version of this amount.

Comment 6: Petitioner states that the
Department properly adjusted
Wolverine’s general and administrative
expenses to include an allocated portion
of the G&A expenses incurred by
Wolverine’s corporate headquarters.
Respondent asserts that no general
expenses of the corporate headquarters
should be allocated to the Fergus plant.
Wolverine claims that the only U.S.
operation of Wolverine that provided
services to the Fergus facility was
Wolverine Finance USA, which handles
customer credit. Wolverine states that
an appropriate proportion of Wolverine
Finance USA expenses were allocated to
the Fergus plant.

Department Position: We agree with
petitioner that the adjustment to
Wolverine’s general and administrative
expenses to include an allocated portion
of expenses incurred by Wolverine’s
corporate headquarters is appropriate.

For purposes of the below COP test
conducted for home market comparison
sales we allocated a portion of SG&A
expenses for the corporate headquarters
in Huntsville/Decatur, Alabama to
Wolverine’s COP. This additional
allocation was based on SG&A and cost
of sales information taken from
Wolverine’s financial statements. In its
guestionnaire response, Wolverine did
not allocate SG&A for its Huntsville/
Decatur corporate headquarters,
although it did allocate SG&A for its

London, Ontario corporate offices. At
verification, however, discussions with
company officials and a review of
company correspondence revealed that
the Fergus, Ontario facility was subject
to significant guidance and control by
corporate headquarters in Huntsville/
Decatur during the POR. Therefore, we
calculated a ratio based on the Fergus
Facility’s reported cost of sales and the
U.S. total cost of sales as follows. First
we converted the reported Fergus cost of
sales from Canadian dollars to U.S.
dollars. Second, we divided the Fergus
cost of sales (in U.S. dollars) by the U.S.
total cost of sales as reported in
respondent’s 1996 consolidated income
statement included in its April 28, 1997
guestionnaire response as appendix.
The result represents the appropriate
proportion of U.S. SG&A expense to be
applied to the Fergus operation. We
then multiplied the appropriate
proportion of U.S. SG&A expense to be
applied to the Fergus operation by total
SG&A taken from appendix A-5. We
then converted this amount to Canadian
dollars and added the U.S. portion of
SG&A expense to the Canadian portion
shown in exhibit H. Finally, we divided
total G&A allocable to Fergus by the
total cost of sales of Wolverine Tube
(Canada), Inc. to yield the revised G&A
factor. We adjusted the computer
program to apply this revised G&A
factor. See our analysis memorandum
dated June 9, 1998, for the proprietary
version of this comment.

Comment 7: Petitioner claims that the
Department erroneously applied its
revised SG&A ratio to Wolverine’s
originally reported SG&A amount,
whereas it should have applied the
revised ratio to Wolverine’s reported
cost of manufacture. Wolverine did not
comment specifically on this issue.

Department Position: The Department
agrees with petitioner that the revised
SG&A should have been applied to
Wolverine’s cost of manufacture in
accordance with our usual practice. We
have adjusted our calculations to reflect
this revision.

Comment 8: Petitioner claims that the
Department failed to include revised
warranty expenses outlined in the
respondent’s pre-verification
submission of December 1, 1997.
Respondent does not dispute
petitioner’s claim regarding the
inclusion of warranty expenses.

Department Position: We agree with
petitioner. The Department overloaded
the submission of the revised warranty
expenses in its calculations. We have
revised our computer program in
include the revised warranty expenses.

Comment 9: Petitioner argues that the
Department erred by not requiring that

additional historical data be placed on
the record to inform the Department’s
decision with respect to the revocation
issue. Petitioner asserts that the
Department, as the administering
authority, has not complied with its
investigative responsibilities in this
respect. In addition, petitioner
maintains that the burden is on
Wolverine to demonstrative that it is not
likely to resume dumping if the order
were revoked, and that Wolverine has
not been forthcoming with company-
specific information on this point.
Furthermore, petitioner claims that
respondent should not be able to obtain
revocation based on a limited number of
sales, of a limited product range, to a
limited number of customers.
Respondent states that no compelling
need exists to place further information
with respect to revocation on the record.
Respondent states that ample
opportunity has been provided for
interested parties to place information
on the record. In addition, respondent
claims that volume and value
information from previous proceedings
would not have probative value in this
review. Wolverine claims that it is not
likely to dump in the future and rebuts
petitioner’s arguments that it is likely to
do so. Finally, Wolverine states that it
takes its legal responsibilities seriously
and considers potential reinstatement of
the order to be a viable remedy were it
to resume dumping following
revocation.

Department Position: The Department
does not need to reach the issues raised
by the parties in this review with
respect to likelihood of future following
a revocation of an antidumping duty
order because it has determined on
other grounds that the revocation of the
order at issue is not appropriate.

Comment 10: Petitioner argues that
Wolverine is likely to dump in the
future because: (1) U.S. prices have been
declining, (2) Wolverine’s preliminary
margin was just barely de minimis,
(0.042 percent), (3) Wolverine has
economic incentive to dump as it must
replace certain lost business, and (4) the
U.S. market is the most likely target for
dumping due to the openness of the
market, strong demand, and price
competition. Wolverine denies that is
likely to dump in the future. It asserts
that the U.S. and Canadian brass market
comprise a unified market, thus brass
prices will rise and fall in tandem. In
addition, Wolverine claims that
although it lost certain business, that
business involved non-subject
merchandise which did not include the
production process of annealing.
Therefore, the loss of that business does
not create additional capacity to
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produce, and presumably dump,
additional subject merchandise which
requires annealing.

Department Position: These issues
were addressed in the preliminary
results wherein the Department
indicated that it did not consider these
factors conclusive. Final determinations
regarding these points need not be
reached in these final results since we
not find that, due to the extensive of a
non-de-minimis dumping margin in this
review, Wolverine is not eligible for
revocation pursuant to 19 CFR
353.25(a)(2).

Final Results for the Review

As a result of our comparison of EP
to NV, we determine that a dumping
margin of 0.67 percent exists for
Wolverine for the period January 1,
1996 through December 31, 1996, and
we determine, not to revoke in part the
antidumping duty order with respect to
imports of subject merchandise from
Wolverine.

The Department will determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. For assessment purposes, we
have calculated importer-specific ad
valorem duty assessment rates for the
merchandise based on the ratio of the
total amount of antidumping duties
calculated for the examined sales during
the POR to the total quantity of sales
examined during the POR. The
Department will issue appraisement
instructions directly to the Customs
Service.

Furthermore, the following deposit
requirements will be effective upon
publication of these final results for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date provided by section
751(a)(1) of the Act: (1) The cash deposit
rate for Wolverine will be the rate stated
above; (2) if the exporter is not a firm
covered in this review, a prior review,
or the original less than fair value
(LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (3) the cash
deposit rate for all other manufacturers
or exporters will continue to be the *“all
others” rate established in the LTFV
investigation. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

Notification of Interested Parties

This notice also serves as a final
reminder to importers of their

responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of the
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APOs) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d)(1). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: June 9, 1998.
Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 98-16106 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-805]

Circular Welded Non-Alloy Steel Pipe
and Tube From Mexico: Final Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On December 8, 1997, the
Department of Commerce (the
Department) published the preliminary
results of its administrative review of
the antidumping duty order on circular
welded non-alloy steel pipe from
Mexico covering exports of this
merchandise to the United States by one
manufacturer/exporter, Hylsa S.A. de
C.V. (“Hylsa”) during the period
November 1, 1995 through October 31,
1996. See Circular Welded Non-Alloy
Steel Pipe and Tube from Mexico:
Preliminary Results of Antidumping
Duty Administrative Review and Partial
Termination of Review, 62 FR 64564
(Preliminary Results). We invited

interested parties to comment on the
preliminary results. We received
comments and rebuttals from petitioners
and Hylsa. Based on our analysis of the
comments received, we have changed
the results from those presented in the
preliminary results of review.

EFFECTIVE DATE: June 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Ilissa Kabak at (202) 482—0145 or John
Kugelman at (202) 482-0649,
Enforcement Group I11—Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230.
SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act) are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all
references to the Department’s
regulations are to 19 C.F.R. Part 353
(April 1, 1997). Where appropriate, we
have cited the Department’s new
regulations, codified at 19 C.F.R. 351 (62
FR 27296, May 19, 1997). While not
binding on this review, the new
regulations serve as a restatement of the
Department’s policies.

Background

The Department published an
antidumping duty order on circular
welded non-alloy steel pipe and tube
from Mexico on November 2, 1992 (57
FR 49453). The Department published a
notice of “Opportunity to Request an
Administrative Review” of the
antidumping duty order for the 1995/96
review period on November 4, 1996 (61
FR 56663). On November 27, 1996,
respondents Hylsa and Tuberia
Nacional S.A. de C.V. (“TUNA”)
requested that the Department conduct
an administrative review of the
antidumping duty order on circular
welded non-alloy steel pipe and tube
from Mexico. We initiated this review
on December 16, 1996. See 61 FR 66017.
On February 4, 1997, TUNA requested
a withdrawal from the proceeding.
Pursuant to 19 C.F.R. 353.22(a)(5) of the
Department’s regulations, the
Department may allow a party that
requests an administrative review to
withdraw such request not later than 90
days after the date of publication of the
notice of initiation of the administrative
review. TUNA'’s request for withdrawal
was timely and there were no requests
for review of TUNA from other
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interested parties. Therefore, the
Department terminated this review with
respect to TUNA in the December 8,
1997 preliminary results of this
administrative review in accordance
with §353.22(a)(5) of the Department’s
regulations (19 CFR 353.22(a)(5)).

Under § 751(a)(3)(A) of the Act, the
Department may extend the deadline for
issuing the preliminary results of an
administrative review if it determines
that it is not practicable to complete the
review within the statutory time limit of
245 days. The Department determined
that timely completion was not
practicable. Accordingly, on July 8,
1997, the Department published a notice
of extension of the time limit for the
preliminary results in this case to
December 2, 1997. See Extension of
Time Limit for Antidumping Duty
Administrative Review, 62 FR 36488.
We held a public hearing on February
20, 1998.

The Department has now completed
this review in accordance with § 751(a)
of the Act.

Scope of the Review

The products covered by this order
are circular welded non-alloy steel
pipes and tubes, of circular cross-
section, not more than 406.4 millimeters
(16 inches) in outside diameter,
regardless of wall thickness, surface
finish (black, galvanized, or painted), or
end finish (plain end, beveled end,
threaded, or threaded and coupled).
These pipes and tubes are generally
known as standard pipes and tubes and
are intended for the low pressure
conveyance of water, steam, natural gas,
and other liquids and gases in plumbing
and heating systems, air conditioning
units, automatic sprinkler systems, and
other related uses, and generally meet
ASTM A-53 specifications. Standard
pipe may also be used for light load-
bearing applications, such as for fence
tubing, and as structural pipe tubing
used for framing and support members
for reconstruction or load-bearing
purposes in the construction,
shipbuilding, trucking, farm equipment,
and related industries. Unfinished
conduit pipe is also included in these
orders.

All carbon steel pipes and tubes
within the physical description outlined
above are included within the scope of
this order, except line pipe, oil country
tubular goods, boiler tubing, mechanical
tubing, pipe and tube hollows for
redraws, finished scaffolding, and
finished conduit. Standard pipe that is
dual or triple certified/stenciled that
enters the U.S. as line pipe of a kind
used for oil or gas pipelines is also not
included in this order.

Imports of the products covered by
this order are currently classifiable
under the following Harmonized Tariff
Schedule (HTS) subheadings:
7306.30.10.00, 7306.30.50.25,
7306.30.50.32, 7306.30.50.40,
7306.30.50.55, 7306.30.50.85, and
7306.30.50.90.

Although the HTS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of these proceedings is
dispositive.

The period of review (POR) is
November 1, 1995 through October 31,
1996. This review covers sales of
circular welded non-alloy steel pipe and
tube by Hylsa.

Fair Value Comparisons

To determine whether sales of subject
merchandise from Mexico to the United
States were made at less than fair value,
we compared the export price (EP) to
the normal value (NV), as described in
the “Export Price” and ‘“Normal Value”
sections of the preliminary results of
review notice (see Preliminary Results at
64565—-64566). On January 8, 1998, the
Court of Appeals for the Federal Circuit
issued a decision in CEMEX v. United
States, 133 F.3d 897 (Fed. Cir. 1998). In
that case, which involved a
determination by the Department under
pre-URAA law, the Court discussed the
appropriateness of using constructed
value (CV) as the basis for foreign
market value when the Department
finds home market sales to be outside
the “ordinary course of trade.”
However, the URAA amended the
definition of sales outside the “ordinary
course of trade” to include sales below
cost. See § 771(15) of the Act.
Consequently, the Department has
reconsidered its practice in light of this
court decision and has determined that
it would be inappropriate to resort
directly to CV, in lieu of foreign market
sales, as the basis for NV if the
Department finds foreign market sales of
merchandise identical or most similar to
that sold in the United States to be
outside the “ordinary course of trade.”
Instead, the Department will use sales of
similar merchandise, if such sales exist.
The Department will use CV as the basis
for NV only when there are no above-
cost sales that are otherwise suitable for
comparison. Therefore, in this
proceeding, when making comparisons
in accordance with § 771(16) of the Act,
we considered all products sold in the
home market as described in the “Scope
of Review” section of this notice, above,
that were in the ordinary course of trade
for purposes of determining appropriate
product comparisons to U.S. sales.
Where there were no sales of identical

merchandise in the home market made
in the ordinary course of trade to
compare to U.S. sales, we compared
U.S. sales to sales of the most similar
foreign like product made in the
ordinary course of trade, based on the
characteristics listed in Sections B and
C of our antidumping questionnaire. We
have implemented the Court’s decision
in this case, to the extent that the data
on the record permitted.

Analysis of Comments Received

We invited interested parties to
comment on our preliminary results of
review. We received both comments and
rebuttals from petitioners and Hylsa.
The following analysis addresses the
issues raised by the parties in these
comments and rebuttals.

Comment 1: Reimbursement

During the POR, Hylsa was the
producer, exporter, and importer of
record for all U.S. sales of subject
merchandise. Hylsa’s U.S. customs
broker claims Hylsa as the importer of
record on the customs entry document
completed upon importation of subject
merchandise. The broker then invoices
Hylsa to reclaim the customs duties and
service fees it incurred. Hylsa
International Corporation (Hylsa
International) is a U.S. company wholly-
owned by Hylsa; it has no employees,
nor does it perform any sales activities.
Hylsa International is used by Hylsa as
a conduit through which Hylsa passes
sales invoices to, and collects payments
from, its U.S. customers. To this end,
Hylsa issues two invoices for its U.S.
sales; one invoice is from Hylsa to Hylsa
International while the other is from
Hylsa International to the U.S.
customer. The latter invoice is issued to
the U.S. customer for purchase and
payment records. The U.S. customer
remits payment to Hylsa International’s
bank account, and Hylsa applies these
payments to the customer account it
maintains for Hylsa International. For a
more detailed explanation of Hylsa
International, see Sales Verification
Report at 8.

Petitioners request that the
Department apply the reimbursement
regulation, 19 CFR §353.26, in this
administrative review by deducting the
amount of antidumping duties paid by
Hylsa on behalf of the importer, or
reimbursed to the importer, from the
export price. Petitioners object to the
Department’s interpretation of § 353.26
set forth in the preliminary results of
this administrative review. The
Department stated in the preliminary
results that separate corporate entities
must exist as producer/reseller and
importer in order to invoke the
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reimbursement regulation. Petitioners
argue that, contrary to the Department’s
position, the regulation does not require
that the producer/exporter and importer
be separate entities. According to
petitioners, the only case in which this
situation was addressed was in the
previously completed administrative
review of this order. See Circular
Welded Non-Alloy Steel Pipe and Tube
from Mexico (Final Results of Pipe and
Tube from Mexico), 62 FR 37014 at
37017 (July 10, 1997) (Comment 4).
There, petitioners aver, the Department
did not decide this issue.

Petitioners state that cases in which
the Department has discussed the
application of the reimbursement
regulation all involved the payment of
duties by a foreign affiliate. In such
cases, petitioners contend, the
Department has not inferred that
reimbursement has occurred from the
mere fact of affiliation. To this end,
petitioners cite Certain Cut-to-Length
Carbon Steel Plate from Germany, 62 FR
18390 at 18394 (April 15, 1997)
(Comment 6). On the other hand,
petitioners argue, the Department has
not hesitated in applying the
reimbursement regulation in cases
where there is evidence of the
producer’s direct payment of, or
reimbursement for, antidumping duties
incurred by an affiliated importer. See
Furfuryl Alcohol from the Republic of
South Africa (Furfuryl Alcohol), 62 FR
36488, 36490 (July 8, 1997) (preliminary
results) and Certain Cold-Rolled Carbon
Steel Flat Products from the
Netherlands (Preliminary Results of
Steel Products from the Netherlands), 61
FR 51888, 51891 (October 4, 1996).
According to petitioners, the
Department has rejected the argument
that since two affiliated parties are
collapsed to calculate a dumping
margin, the parties should also be
collapsed under the reimbursement
regulation (citing Circular Welded Non-
Alloy Steel Pipe from the Republic of
Korea (Pipe from Korea), 62 FR 55574,
55580 (October 27, 1997) and Color
Television Receivers from the Republic
of Korea (Color Television Receivers), 61
FR 4408, 4411 (February 6, 1996)).
Petitioners argue that, because the
Department has not collapsed entities to
apply the reimbursement regulation, we
have not concluded whether the
regulation can apply to a single entity.
Additionally, because § 353.26 applies
regardless of the affiliation between the
producer/exporter and the importer, it
would be inconsistent to apply the
regulation in a case where the producer
and importer are affiliated but not apply
it when the producer and importer are

a single entity. Petitioners state that the
Department recognized this principle
with regards to duty absorption in
Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products from the United
Kingdom, 61 FR 65022 at 65023
(December 10, 1996) (preliminary
results).

Petitioners note that in the few cases
in which the Department has addressed
the issue of reimbursement, it has
demonstrated that the producers’ direct
payment of antidumping duties triggers
§353.26. Petitioners cite to Brass Sheet
and Strip from the Netherlands (Brass
from the Netherlands), 57 FR 9534
(March 19, 1992) (Comment 6) and
Color Television Receivers at 4410-4411
in support of their position. Petitioners
maintain that while the Department has
previously stated that the
reimbursement regulation cannot apply
in cases where, as here, the importer is
the exporter, the Department has,
nevertheless, applied the
reimbursement provision in cases with
CEP sales without addressing concerns
over the possibility of one party
reimbursing itself. Petitioners refer to
Certain Cold-Rolled Carbon Steel Flat
Products from the Netherlands (Final
Results of Steel Products from the
Netherlands), 61 FR 48465 at 48470
(September 13, 1996) (Comment 17) and
Furfuryl Alcohol at 36490.

However, petitioners state that if the
Department continues to interpret the
regulation as requiring two separate
entities, we should find reimbursement
in this case because two entities are, in
fact, involved. Petitioners note that in
the regulations the Department defines
“importer’ as *‘the person by whom, or
for whose account, the merchandise is
imported.” 19 CFR §353.2(i). Petitioners
argue that this definition may refer to
more than one entity. In this case, they
assert that while Hylsa may be the
“importer’” because it is ‘““the person by
whom * * * the merchandise is
imported,” Hylsa International may also
be considered an “importer” if it is the
party “for whose account * * * the
merchandise is imported.” Because
Hylsa International is a separate legal
entity that acts as a reseller for Hylsa’s
sales to U.S. customers, we may
consider it to be the “importer” in this
case. Therefore, petitioners argue that if
Hylsa International is the “importer,”
then the Department should find that
Hylsa is paying U.S. antidumping duties
on behalf of the “importer’” within the
framework of § 353.26.

Petitioners also assert that the
reimbursement regulation applies even
though assessment of antidumping
duties has not occurred and cites Final
Results of Steel Products from the

Netherlands at 48470-71. According to
petitioners, the Department has taken
several approaches to implementing the
reimbursement provisions. Petitioners
note that in past cases, including the
above referenced administrative review,
we have ordered the U.S. Customs
Service to double the duty assessment
rates published in the final results
instead of deducting the amount of
antidumping duties from the export
price when applying the reimbursement
regulation. However, in the Preliminary
Results of Steel Products from the
Netherlands, the Department deducted
the amount of antidumping duties to be
paid from the export price. Petitioners
urge the Department to adhere to the
plain language of the regulation and
deduct any antidumping duties paid by
Hylsa from EP.

Hylsa counters that the
reimbursement regulation is
inapplicable in this case. Arguing that
Hylsa is the “importer,” Hylsa notes
that § 353.26 mandates the “importer”
to file a pre-liquidation certificate with
the appropriate District Director of
Customs stating that the “importer’ has
not entered into any duty
reimbursement agreement with the
manufacturer, producer, seller, or
exporter. Hylsa argues that since the
importer of record is the only party
required to provide this certification,
the “importer’” under the
reimbursement regulation is defined as
the “importer of record.” Since Hylsa
International has not entered into any
reimbursement agreement with Hylsa,
respondent concludes, the
reimbursement provision of § 353.26
does not apply.

Hylsa argues that the Department’s
interpretation of the regulation was
correct in the preliminary results of this
administrative review. The Department
stated in the preliminary results that
separate entities must exist as producer
and/or seller and importer in order to
apply the reimbursement regulation.
Hylsa agrees that § 353.26 requires the
participation of two separate corporate
entities and that the regulation applies
only when antidumping duty payments
are made on behalf of the importer.
Hylsa also agrees with the petitioners
that the Department has never applied
the reimbursement regulation in a case
in which the producer/reseller and
importer are the same corporate entity,
but asserts, contrary to petitioners, that
this is not a case of first impression.
Hylsa argues that international sales
made on a duty-paid basis are a normal
part of international commerce.
Therefore, the fact that the Department
has not addressed the issue of
reimbursement in these situations does
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not mean that it has not previously been
considered by the Department or that
the Department does not have an
established practice with regard to this
issue. Rather, Hylsa argues that this
indicates that parties involved in
previous cases agreed that
reimbursement is impossible where the
producer and importer are the same
entity.

Lastly, Hylsa asserts that if the
Department is inclined to reconsider its
interpretation of § 353.26, it would not
be proper to do so for the final results
of this administrative review. Hylsa
believes that applying the
reimbursement regulation in cases
where the producer/reseller and
importer are the same entity would be
a fundamental change in Departmental
policy that should be completed
through our normal rule-making
procedures, including publication in the
Federal Register, and provision for
comment by all interested parties. The
application of the reimbursement
regulation to Hylsa’s sales in this review
would penalize Hylsa for failing to
predict what Hylsa characterizes as a
fundamental policy change.

Department’s Position

We disagree with petitioners that 19
CFR §353.26 is applicable in this case.
Petitioners claim that because the
Department has not collapsed entities to
apply the reimbursement regulation in
past cases, we have not addressed
whether the regulation can apply to a
single entity. Our decision as to
reimbursement is based upon our
regulatory interpretation of 19 CFR
§353.26, which is that two separate
corporate entities must exist to invoke
the reimbursement regulation. This
interpretation was the basis for the
decision not to apply the reimbursement
regulation in the preliminary results of
this administrative review. Petitioners
cited to Brass Sheet and Strip from the
Netherlands and Final Results of Steel
Products from the Netherlands, in
which the Department invoked the
reimbursement regulation, and claimed
that the regulation should likewise be
applied here, where the exporter is the
importer. However, because two
separate entities were present in both of
those cases, those decisions do not
apply to the instant case in which one
corporate entity is the producer,
exporter and importer of record.

We also disagree with petitioners’
claim that Hylsa International could be
considered the “importer” to satisfy the
separate corporate entity requirement.
Hylsa International is a paper company
with no employees or sales activities. In
addition, the customs broker bills Hylsa,

not Hylsa International, for fees it
incurred. The customs broker also
claims Hylsa, not Hylsa International, as
the importer of record on the customs
entry document completed upon
importation of subject merchandise.
Therefore, we do not agree that the
subject merchandise imported into the
United States by Hylsa is for Hylsa
International’s account. Accordingly, we
conclude that, for purposes of the
reimbursement provision, Hylsa is the
importer as defined in 19 C.F.R.
§353.2(i) because it is ““the person by
whom . . . the merchandise is
imported.”

As indicated above, petitioners assert
that 8 353.26 applies even when the
producer and importer are the same
entity. Petitioners claim that the
Department has applied the
reimbursement regulation to cases with
CEP sales without addressing concerns
regarding an entity reimbursing itself
and cites two antidumping cases to
support this argument. As indicated
above, petitioners assertions are
incorrect. In Color Television Receivers,
our premise was precisely the notion
that the reimbursement regulation does
not apply when the producer, exporter
and importer are one and the same
entity. In that case, the issue was
whether companies which had been
collapsed and treated as a single entity
for purposes of calculating duties
should also be considered a single entity
for purposes of applying the
reimbursement regulation. See Id. at
4411. In that case, we determined that
these are distinct issues, requiring
different analyses. As we stated, “‘[h]Jow
antidumping duties are calculated and
who, under the law, is responsible for
paying those duties are separate and
distinct issues.” Id. at 4411. Unlike the
case now before us, Color Television
Receivers did not involve a single entity
involved in the production, export and
import of subject merchandise. In the
cases cited by petitioners, two entities
were involved in the production, export,
and import of the subject merchandise.
Because the Department has determined
that a single entity is involved in the
production, export, and import of
subject merchandise in this
administrative review, the two cited
cases are inapplicable in this instance.

While we recognize that petitioners’
position may be a permissible
interpretation of the regulation, the
Department continues to believe that
our interpretation is more appropriate
given the circumstances of this case.

Comment 2: Co-export Sales

Hylsa grants co-export rebates on
sales to home market customers that use

pipe as input material to manufacture
non-subject merchandise for export.
Hylsa explained that it provides the
rebate to account for the differential
between home market and export prices
for subject pipe charged to these
customers. Hylsa requires the majority
of its co-export customers to submit
export documentation as proof that they
are eligible for the rebate. See Sales
Verification Report at 9.

Petitioners assert that the Department
should exclude these co-export sales for
comparison purposes because the price
at which the merchandise is sold is not
“the price at which the foreign like
product is first sold . . . for
consumption in the exporting country”
under 19 U.S.C. §1677b(a)(1)(B)(i).
Petitioners argue that the Department is
entitled to agency deference in defining
home market consumption on a case-by-
case basis, citing Chevron U.S.A. Inc. v.
Natural Resources Defense Council, 467
U.S. 837, 842-843 (1984). Because co-
export rebates are granted only for sales
which are subsequently exported after
further processing, petitioners insist that
such sales are not *‘for consumption” in
Mexico, and believe that including co-
export sales in the normal value
calculation would encourage price
discrimination of subject merchandise
between Mexican and U.S. markets. Use
of these sales for comparison purposes,
petitioners conclude, will not provide
an accurate measurement of any price
differences between the two markets.

Alternatively, petitioners argue that
the Department may consider co-export
sales to be outside of the ordinary
course of trade as defined at 19 U.S.C.
§1677(15). Petitioners list a number of
factors that the Department should
consider when deciding whether sales
of subject merchandise are made outside
of the ordinary course of trade, citing
the Court of International Trade’s (CIT)
decision in Laclede Steel Co. v. United
States, Slip Op. 95-144, 1995 Court of
International Trade LEXIS 191 (Ct. Intl.
Trade 1995). These factors are: 1) the
price of the merchandise as compared to
other home market sales, 2) the profit
margin of the merchandise as compared
to other home market sales, 3) the
number of customers purchasing the
product, 4) quality assurances extended
for the merchandise, 5) differences in
how the product is sold, 6) the end use
of the merchandise, 7) the average size
of the sale compared to other home
market sales, and 8) distinguishable
characteristics of the product by the
seller. Petitioners state that the
Department should also note other
particular characteristics of Hylsa’s co-
export sales, including (i) only home
market customers that export to the U.S.
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market receive the rebate, and (ii) co-
export sales are made at prices not
representative of “‘conditions and
practices within Mexico for sales of
standard pipe.” Petitioners maintain
that Hylsa’s co-export sales prices are
below “normal’” home market prices,
which proves that profitability is below
that of normal domestic sales. Sales
terms for co-export sales differ from
normal home market sales in that
separate export documentation and dual
invoicing are required. Petitioners note
that these sales are also made by Hylsa’s
export sales department instead of the
domestic sales department, which
handles all other home market sales.

Petitioners assert that even if the
Department does consider these sales to
be within the ordinary course of trade,
in the past it has reserved the inherent
authority under 19 C.F.R. §353.44(b) to
exclude home market sales from its
calculation, if the Department believes
that their inclusion would not serve the
purpose of the antidumping law. This
provision states that if 80 percent of
home market sales are made at the same
price, the Department will calculate
normal value based on that sales price
alone, excluding the remaining
transactions. Petitioners also cite 19
C.F.R. §353.44(c), which provides that,
if the Department decides that
§ 353.44(b) does not apply and that
using weighted-average price or prices
(as provided for in 8§ 353.44(a)) is
inappropriate, the Department will use
any other reasonable method for
calculating normal value that it deems
appropriate. Therefore, petitioners
believe that we should disregard co-
export sales in the calculation of normal
value.

Petitioners assert that if the
Department includes the co-export
sales, it should not allow any
adjustment for ‘‘co-export rebates”
granted to home market customers.
According to petitioners, the
Department could not verify the basic
operation of these rebates as a result of
inconsistent and contradictory
explanations made by Hylsa at
verification. Therefore, petitioners assert
that the Department should add the
rebate amounts back into the invoiced
home market price using a
circumstance-of-sale (COS) adjustment
to increase normal value by the amount
equal to the co-export rebates, as
provided under 19 U.S.C. § 1677b(a)(6).
Petitioners cite Zenith Electronics Corp.
v. United States, 77 F.3d 426 (Fed. Cir.
1996), Mantex, Inc. v. United States, 841
F. Supp. 1290 (Ct. Intl. Trade 1993), and
Sawhill Tubular Division Cyclops Corp.
v. United States, 666 F. Supp. 1550 (Ct.
Intl. Trade 1987) to support the

discretion the courts have allowed the
Department regarding COS adjustments.
Petitioners state that we made a COS
adjustment in Oil Country Tubular
Goods from Argentina, 60 FR 33539
(June 28, 1995) (Comment 6) to account
for rebates granted on third-country
comparison market sales. Petitioners
note further that the CIT upheld our
adjustment and finding of a ““causal
link” between the rebates and any
difference “‘or lack thereof”’” between
U.S. market prices and comparison
market prices in U.S. Steel Group v.
United States, 973 F. Supp. 1076 (Ct.
Intl. Trade 1997). Petitioners argue that
a “‘causal link’ exists between Hylsa’s
co-export rebates and the difference in
prices between the U.S. and comparison
prices in the instant review.

Hylsa avers that the Department
should continue to include co-export
sales for comparison with U.S. sales.
Hylsa maintains that the operations of
the co-export rebate program were fully
explained to the Department and that
the confusion petitioners cite arose from
one sales trace analyzed at verification.
Hylsa argues that the payment process
for this sale was not characteristic of co-
export sales payments, and that normal
invoicing procedures were followed by
Hylsa. Therefore, Hylsa believes that the
co-export rebate program was described
correctly to the Department.

Hylsa further argues that co-export
sales are made for consumption in the
home market, demonstrated by the fact
that the co-export customers transform
the foreign like product into
merchandise outside the scope of the
antidumping duty order before
exportation. Hylsa cites to Dynamic
Random Access Memory
Semiconductors of One Megabit and
Above from Korea (DRAMS from Korea),
58 FR 15467, 15473 (March 23, 1993) in
support of its position.

Additionally, Hylsa asserts that co-
export sales are made within the
ordinary course of trade. Hylsa notes
that its co-export rebate program
predates the original antidumping duty
investigation and that the Department
included these sales in its home market
price calculations in the original
investigation, published in Circular
Welded Non-Alloy Steel Pipe from
Mexico (Final Determination of Pipe
from Mexico), 57 FR 42953, 42954
(September 17, 1992). Hylsa maintains
that no differences exist in “‘quality
assurance, average size of sale, product
markings, or the manner in which the
pipe is sold” between co-export sales
and other home market sales. Hylsa
contends that, under the Department’s
established practice, price differentials
alone are not sufficient to classify a

company’s sales, with otherwise-normal
distribution channels, as sales made
outside the ordinary course of trade. See
Electrolytic Manganese Dioxide from
Japan, 58 FR 28551, 28552 (May 14,
1993).

Hylsa also argues against the
petitioners’ proposed application of a
COS adjustment to co-export sales to
adjust for any price differential
attributable to co-export rebates. Hylsa
contends that the regulation regarding
COS adjustments provides for the
application of a COS adjustment to
account for differences in direct selling
and other assumed expenses. Hylsa
notes that petitioners do not address any
differences in direct selling and/or
assumed expenses between Hylsa’s co-
export and other home market sales.
Hylsa also notes that any price
differential between these sales exists
because the co-export customer commits
to using the foreign like product as
input for non-subject merchandise
which is subsequently exported. The
Department cannot, and should not, use
this commitment to apply an
unfavorable COS adjustment, according
to Hylsa.

Department’s Position

We disagree with petitioners that co-
export sales are not made for
consumption in the home market or that
these sales are outside the ordinary
course of trade. Additionally, we
disagree with petitioners that the
Department should exclude these sales
under 19 CFR §353.44 (b) and (c) or that
we should apply a COS adjustment.

Hylsa’s co-export customers purchase
the foreign like product to use as an
input for the processing of merchandise
outside the scope of the antidumping
duty order. This finished merchandise
is then exported to the United States or
South America. We agree with Hylsa
that the transformation of the foreign
like product into non-subject
merchandise constitutes consumption
by the home market co-export customers
and that such transactions constitute
home market sales under section
773(a)(1)(B)(i) of the Act. We followed
this practice in the past. See, e.g.,
DRAMS from Korea at 15473. Consistent
with our findings in DRAMS from
Korea, the merchandise exported by
Hylsa’s co-export customers is not
within the class or kind of merchandise
subject to the order. Morever, as in
DRAMS from Korea, the record in this
case indicates that Hylsa does not know
the ultimate export destination to which
the further-processed merchandise is
shipped. See Id.

Furthermore, we do not consider
Hylsa’s co-export sales to be outside of



33046

Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/ Notices

the ordinary course of trade under 19
U.S.C. 81677(15). This provision states
that “ordinary course of trade’” means
the “conditions and practices which, for
a reasonable time prior to the
exportation of the subject merchandise,
have been normal in the trade under
consideration with respect to
merchandise of the same class or kind.”
We note that Hylsa implemented the co-
export rebate program before the
antidumping petition was filed.
Therefore, co-export sales have been
part of Hylsa’s normal business
practices for many years. Additionally,
we considered these sales as within the
ordinary course of trade and included
them in our home market price
calculation in the original investigation
in this case (see Final Determination of
Pipe from Mexico at 42954). Petitioners
argued that Laclede Steel Co. v. United
States outlined eight factors which the
Department should consider when
determining whether sales were made
within the ordinary course of trade. We
agree with petitioners that co-export
sales prices are lower than other home
market sales prices and that sales terms
are different for co-export sales.
However, no sales differences exist with
regard to quality assurance for the
product, distinguishable characteristics
of the pipe, average size of the sale, or
the manner in which the majority of co-
export sales are sold (see Proprietary
Version of Hylsa’s July 3, 1997 Response
at 35). We believe that the above-cited
differences between co-export and other
home market sales in and of themselves
are not sufficient to consider co-export
sales as outside the ordinary course of
trade.

Petitioners note that we have the
inherent authority under 19 C.F.R.
§353.44 (b) and (c) to exclude those
sales that would not serve the purposes
of the antidumping statute. We note that
§ 353.44(b) concerns home market
transactions sold at the ““same price.”
The majority of Hylsa’s home market
sales are made at varying price levels,
thus rendering this provision
inapplicable. Additionally, § 353.44(c)
states that if the Department determines
that § 353.44 (a) and (b) do not apply,
we have the authority to “use any other
method for calculating foreign market
value.” Subparagraph (a), which states
that the Department will calculate
normal value by using the weighted-
average price when home market sales
vary in price, applies in the review.
Because we consider the co-export sales
to be made within the ordinary course
of trade and consider such sales as
home market sales, we do not need to

invoke our authority to exclude these
sales when calculating normal value.
Finally, we disagree with petitioners
that a COS adjustment is warranted for
the co-export sales. Under 19 C.F.R.
§353.56(a)(2), factors that would
warrant the use of a COS adjustment
involve differences in selling expenses,
such as ‘““commissions, credit terms,
guarantees, warranties, technical
assistance, and servicing* * * [and]
also* * *differences in selling costs.”
We did not find that Hylsa’s co-export
sales had any demonstrable differences
in selling expenses, as referenced above.
Therefore, a COS adjustment is not
warranted for Hylsa’s co-export sales.

Comment 3: Additional Foreign Inland
Freight, Additional Inland Freight,
Additional Foreign Brokerage Fees, and
Additional U.S. Brokerage Fees

Hylsa argues that the Department
improperly rejected Hylsa’s reported
additional foreign inland freight,
additional inland freight, additional
foreign brokerage fees, and additional
U.S. brokerage fees and improperly
applied adverse partial facts available.
Hylsa explains that in its normal course
of business it incurs freight and
brokerage expenses which exceed the
amounts billed to, and collected from,
its customers. Hylsa asserts that it used
a reasonable allocation basis for
reporting these additional expenses,
given that it does not maintain actual
freight and brokerage costs on a sales-
specific basis, and that transaction-
specific reporting would have been too
burdensome. Hylsa argues that the
calculation methodology it used in this
administrative review was identical to
that which was verified and accepted by
the Department in the original
investigation of this case. Hylsa also
cites to the following cases as examples
where the Department allowed the
allocation of movement expenses when
the calculation of transaction-specific
costs was deemed too burdensome:
Industrial Belts from Japan, 58 FR
30018, 30022; Steel Wire Rope from
India, 56 FR 46285, 46287 (September
11, 1991).

Hylsa argues that the Department
verified the accuracy of the reported
additional freight and brokerage
expenses by reconciling the amounts
reported in Hylsa’s section B and C sales
listings to Hylsa’s cost accounting
system. Additionally, Hylsa asserts that
the Department verified the
unreasonable burden Hylsa would have
faced in attempting to report these
expenses on a transaction-specific basis.
Hylsa reiterated that it does not have
computer capabilities to match the

additional freight expenses to specific
invoices.

Hylsa asserts that the Department has
no reasonable basis for rejecting the
reported additional freight and
brokerage expenses. Hylsa notes that the
Department claimed in the preliminary
results of this administrative review that
the information was unverifiable based
on transaction-specific freight and
brokerage expenses the Department
calculated from individual sales traces
reviewed at verification. Hylsa
maintains that the allocation of these
additional expenses was reasonable
given that, ““on average[,] Hylsa’s
customers paid Hylsa less for shipping
and brokerage expenses than Hylsa paid
its suppliers. Due to the inherent nature
of averages, however, a given customer
may have paid more or less than Hylsa
paid on any specific transaction.”
Hylsa’s February 6 brief at 13. Hylsa
contends that this fluctuation does not
render the information unverifiable.

Hylsa further argues that the
Department was not warranted in its use
of partial adverse facts available for the
additional freight and brokerage
expenses in the preliminary results.
Hylsa asserts that it provided verifiable
information and cooperated to the best
of its ability to comply with our requests
for information. In addition, Hylsa
maintains that the Department did not
advise Hylsa in its supplemental
questionnaires that its reporting
methodology was incorrect. In sum,
Hylsa argues that the reporting of
additional freight and brokerage
expenses, in addition to those charged
to customers, to compensate for the
difference between the actual and
invoiced freight and brokerage
expenses, is proper and should be used.

Petitioners assert that the Department
should continue to disallow the
additional inland freight and foreign
inland freight expenses reported by
Hylsa for the final results of this review.
Petitioners argue that the methodology
Hylsa employed to calculate the
additional freight expenses for both
home market and U.S. sales is
unacceptable because it encompasses
fees incurred on both subject and
nonsubject merchandise allocated only
to sales of subject merchandise that
incurred freight expenses. Additionally,
petitioners argue that additional freight
charges result from partial truck load
shipments, noting that “[t]he shipping
company charges by the truckload, but
Hylsa invoices its customers for
shipping charges based on a flat per-ton
rate that assumes the truck is full.”
Petitioners’ February 13 rebuttal brief at
3. Petitioners contend that Hylsa’s
methodology implies that it pays the
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same proportion of additional freight
fees for subject and non-subject
merchandise sales delivered by partial
truck loads. However, petitioners note
that there is no evidence on the record
supporting this assumption. Petitioners
assert that the verification report shows
that an overall calculated percentage
does not reasonably represent additional
freight charges for individual
transactions.

Petitioners cite to the final results of
the previous administrative review of
this case in which the Department
disallowed Hylsa’s claimed adjustment
for additional freight expenses. See
Circular Welded Non-Alloy Steel Pipe
and Tube from Mexico (Final Results of
Pipe from Mexico), 62 FR 37014, 37017
(July 10, 1997) (Comment 5). Petitioners
note that although the methodology
Hylsa used to report the additional
expenses in the above-cited review was
different than in this review, it was
flawed for similar reasons that are
apparent in the present review;
specifically, it resulted in the improper
allocation of freight and brokerage
expenses incurred on sales of non-
subject merchandise to sales of subject
merchandise. Additionally, the
Department found in the previous
review that Hylsa maintained records
that would have allowed it to tie freight
expenses to specific sales but that Hylsa
destroyed these records after a short
period of time. In response, the
Department stated in the final results
that it intended to investigate this
situation in future reviews. Petitioners
argue that Hylsa should have been
prepared in this present review to
substantiate its freight claim by
maintaining the appropriate records.

Petitioners argue that the Department
should also continue to deny any
adjustment for the additional foreign
and U.S. brokerage expenses. Petitioners
contend that because the calculations
represent brokerage expenses incurred
on subject and nonsubject merchandise
exported to both U.S. and third-country
markets, it is not a reasonable
representation of additional brokerage
fees incurred on U.S. sales of subject
merchandise. Petitioners cite to the
Memorandum to the File from Ilissa
Kabak, December 4, 1997 (Analysis
Memo) at 2 and the Sales Verification
Report, November 20, 1997, at 33.

Department’s Position

We disagree with Hylsa’s claim that
we improperly rejected the reported
additional foreign inland freight,
additional inland freight, additional
foreign brokerage fees, and additional
U.S. brokerage fees. We also disagree

with Hylsa’s claim that we improperly
applied adverse partial facts available.

Hylsa’s methodology for allocating
additional freight and brokerage
expenses to reported home market and
U.S. sales is unacceptable. In its original
and supplemental questionnaire
responses, Hylsa never explicitly
indicated that its additional freight
calculations included expenses incurred
on non-subject as well as subject
merchandise. Hylsa’s February 21, 1997
Section B response at 27 and July 3,
1997 response at 70. Thus, Hylsa’s
complaint that we did not alert Hylsa
that the reporting methodology was
incorrect in supplemental
questionnaires is not compelling.
Because Hylsa inadequately explained
its calculation methodology before
verification, it was not possible for us to
advise Hylsa that its methodology was
incorrect. We agree with petitioners
that, because these additional expenses
for sales of subject and non-subject
merchandise are allocated only to sales
of subject merchandise that incurred
freight expenses, the calculation
methodology for this expense is
unacceptable. As for the additional
foreign and U.S. brokerage expenses,
Hylsa again did not explicitly state in its
responses prior to verification that its
calculations for these expenses included
fees incurred for both subject and non-
subject merchandise sales to both U.S.
and third-country markets. Hylsa’s July
3, 1997 Section C response at 88.
Therefore, we agree with petitioners that
because these additional expenses for
subject and non-subject merchandise,
and for export markets other than the
United States, are allocated only to
subject merchandise sales to the U.S.
market, the calculation methodology is
distortive and, therefore, unacceptable.

We also disagree with Hylsa that the
information regarding the additional
freight and brokerage expenses was
verified and should not be rejected.
When comparing the total reported
freight and brokerage expenses with
actual costs incurred for the sales traces
we analyzed at verification, we
determined that the total freight and
brokerage fees, including the additional
expenses reported, did not reasonably
represent the actual costs incurred by
Hylsa and, therefore, could not be
considered verified. Accordingly, we
adjusted the expenses in our margin
calculation as explained in the Analysis
Memo at 2-3.

It is the respondent’s burden to
provide the Department with verifiable
information in antidumping
proceedings. See 19 CFR 353.37 and
353.54. As we noted in the final results
of the previous administrative review,

Hylsa maintains computerized records
that would allow it to tie total freight
expenses to specific transactions but
destroys these records after a short
period of time in the normal course of
business. Therefore, if these records
exist in Hylsa’s accounting system, we
expect Hylsa’s full cooperation in
providing us with verifiable
information, which would include these
records, to tie freight charges to specific
transactions. Therefore, we believe that
Hylsa did not cooperate to the best of its
ability and that the use of partial
adverse facts available is justified. As
we explained in our preliminary results,
we have applied partial facts available
in accordance with section 776 of the
Act. See Preliminary Results, 62 FR
64564 at 64565.

In sum, the use of partial adverse facts
available for additional freight and
foreign and U.S. brokerage charges on
U.S. sales and the denial of additional
freight deductions on home market sales
is justified and we continue to follow
this approach in these final results of
review.

Comment 4: U.S. Credit Expenses

Petitioners argue that the Department
should base U.S. credit expenses on
facts available. Petitioners note that in
its questionnaire response, Hylsa
explained that credit expenses were
calculated on a sale-by-sale basis using
the actual number of days between the
shipment and payment dates, citing
Hylsa’s February 21, 1997 Section C
guestionnaire response at 31-32.
Subsequently, petitioners note that at
verification the Department found that
actual payment dates were not used for
Hylsa’s credit calculation, noting the
findings presented in the Sales
Verification Report at 18-20. Therefore,
petitioners argue that the Department
should use the longest reported
shipment-to-payment date interval to
calculate U.S. credit expenses.

Hylsa disagrees with petitioners’
request for the Department to apply
facts available to U.S. credit expenses.
Hylsa contends that the reported sale-
specific payment dates were the dates
on which the payments for U.S. sales
were posted in Hylsa’s accounting
system in the normal course of business.
Hylsa supported its position by
reiterating that when a U.S. customer
specifies invoices for which it is paying,
Hylsa’s accounting system records the
actual date of payment. However, if the
U.S. customer does not specify invoices
with its payment, Hylsa makes a
“reasonable assignment’” of the payment
to outstanding invoices in Hylsa
International’s customer account with
Hylsa, retiring the oldest outstanding
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balance first. Hylsa’s February 13
rebuttal brief at 18. Hylsa’s accounting
records reflect a longer outstanding
balance than is actually the case for
these sales. Therefore, Hylsa asserts, the
reported payment dates tend to over-
state U.S. credit expenses due to the lag
time between the receipt of payment
and recording of payment for these sales
in the accounting system, thereby
rendering the application of facts
available unnecessary.

Department’s Position

We agree with Hylsa that applying
facts available for U.S. credit expenses
is unreasonable. While it is correct that
Hylsa did not use the actual payment
date for certain sales, we noted from the
verified sales traces that Hylsa reported
payment date as the date on which the
payment was recorded in its accounting
records in the normal course of
business. We agree with Hylsa that the
reported payment dates tend to over-
state U.S. credit expenses due to the lag
time between the actual receipt of
payment and its subsequent recording
in the accounting system. Because
Hylsa’s methodology would tend to
over-state, rather than understate, U.S.
credit expenses, the application of facts
available is not justified in this instance.

Comment 5: Inland Freight Expenses for
1996 Co-Export Sales

Hylsa asserts that we improperly
disallowed deductions for inland freight
expenses incurred on co-export sales
made in 1996. Hylsa claimed that
although Department verifiers noted in
the verification report that no freight
charges were incurred on co-export
sales made during 1996, this conclusion
is incorrect due to a misunderstanding
by the Department. Hylsa argues that no
company official claimed during
verification that the co-export sales
made in 1996 did not incur freight
expenses. To support this, Hylsa filed
with its February 6 case brief an
affidavit from the company official
responsible for presenting freight
information during verification. The
affidavit states that this company
official explained to Department
verifiers that freight expenses for 1996
co-export sales were recorded in Hylsa’s
export freight expense account. Hylsa
also argues that in its submissions,
Hylsa claimed freight expenses for these
sales and that during verification the
Department confirmed that the sales in
question incurred freight charges.
Therefore, Hylsa contends that the
Department should not disallow the
freight expenses reported for 1996 co-
export sales.

Petitioners argue that if the
Department uses co-export sales for
comparison for the final results of this
administrative review (see Comment 2
above), we should continue to disallow
the deduction of freight expenses for
1996 co-export sales. Petitioners
contend that the discrepancies the
Department discovered between the
guestionnaire response and information
presented at verification justify denying
the adjustment. Additionally,
petitioners argue that the affidavit
submitted by Hylsa with its case brief
was untimely filed because the deadline
for submitting factual information to the
Department was June 16, 1997, 180 days
after the publication date of the notice
of initiation, as outlined in
§353.31(a)(1)(ii) of the Department’s
regulations. Petitioners believe that this
affidavit should not be considered for
the final results of this review nor
retained for the record, as allowed
under § 353.31(a)(3). Petitioners note
that even if the Department retains the
affidavit, the document should not
negate the statement, noted by the
Department in its sales verification
report, that Hylsa did not incur freight
expenses on 1996 co-export sales.

Department’s Position

We disagree with Hylsa that we
improperly disallowed deductions for
inland freight expenses incurred on co-
export sales made in 1996. During
verification, Hylsa presented the
Department with worksheets regarding
freight expenses that were incurred
throughout the POR. We noted that the
co-export freight accounts had zero
recorded for each month of 1996. Prior
to submission of its case brief, Hylsa
never provided the Department with an
explanation that freight charges for its
home market co-export sales were
expensed in the export freight account.

Further, the record does not contain
evidence concerning i) how much
freight was incurred on co-export sales
in 1996, and ii) where, and how, such
charges were expensed in Hylsa’s
accounting records. Although Hylsa
submitted an affidavit with its February
6 case brief (at Appendix 1) from the
official in charge of presenting freight
expenses to the Department at
verification, by the affiant’s own
statement, he ““did not include[ ]’ data
on 1996 co-export freight expenses in
the worksheets presented specifically
for purposes of verifying domestic
inland freight. Therefore, Hylsa itself
made any such expenses unverifiable by
withholding the information that would
substantiate the claimed adjustment.
Therefore, we are denying Hylsa’s

claimed adjustment for freight expenses
incurred on 1996 co-export sales.

Comment 6: Simultaneous Reporting of
Early Payment Discounts and Reported
Interest Revenue

Hylsa argues that the Department
improperly disallowed early payment
discounts for observations where Hylsa
reported both early payment discounts
and interest revenue collected on late
payments. According to Hylsa, the
company’s accounting records
permitted it to report only a customer-
specific allocated amount of early
payment discounts granted and late
payment fees/interest revenues
collected during the POR. Hylsa notes
that the Department accepted the
customer-specific allocation
methodology for these adjustments.
Hylsa argues against the Department’s
preliminary decision that the allocation
of both an early payment discount and
interest revenue fee to the same
transaction is inconsistent. Hylsa
maintains that this allocation reflects
that the customer in question remitted
payment early for some purchases and
late for others, not that the customer
earned early payment discounts and
paid late-payment charges on the same
sales transaction. Hylsa believes that
because this approach accurately
reflects the discounts granted and
income Hylsa received from these
customers, the Department should not
deny deductions of early payment
discounts for those sales that also have
a reported interest revenue.

Petitioners maintain that the
Department should continue to disallow
any deduction for early payment
discounts for those transactions with
simultaneously reported interest
revenue. Petitioners note it is
impossible for any given customer, on
average, to pay both early and late.
Therefore, argue petitioners, the
Department was correct in denying the
adjustment for these transactions.

Department’s Position

Prior to verification, Hylsa neglected
to explain that early payment discounts
reported for sales made in 1996 were
reported on an allocated, not actual,
basis. See Hylsa’s February 21, 1997
response at 19 and July 3, 1997 response
at 64. Although specifically asked to
explain how the reported per-unit early
payment amount was calculated, Hylsa
never suggested that the reported early
payment discounts were calculated,
allocated amounts. In its February 21
response Hylsa stated that “[t]he
amount of the prompt-payment discount
granted for each sale is reported on a
per-metric-ton basis. . .”. We note that
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for other adjustments reported on an
allocated basis, Hylsa fully explained in
its questionnaire response that the
expenses were indeed allocated
amounts, not transaction-specific
amounts (e.g., interest revenue,
inventory carrying costs). See id. at 33,
38. Therefore, prior to verification,
Hylsa did not fully and accurately
disclose the methodology it used to
report early payment discounts for sales
made in 1996 prior to verification.

At verification Hylsa explained that it
implemented a new accounting system
in 1996. Hylsa stated that with this new
accounting system, it lost the ability to
tie early payment discounts and the
accompanying credit memos to specific
invoices issued throughout 1996. See
Sales Verification Report at 23. Hylsa
then explained that, for early payment
discounts granted in 1996, it calculated
a customer-specific percentage of early
payment discounts granted on sales of
subject and non-subject merchandise for
the calendar year 1996. Hylsa then
applied these customer-specific
percentages to reported home-market
sales. See Sales Verification Report at 24
and Verification Exhibit 17.

In response to comments submitted in
the case and rebuttal briefs, we further
analyzed Hylsa’s questionnaire
responses and verification exhibits. We
have concluded from information on the
record that Hylsa did indeed have the
ability to report transaction-specific
early payment discounts. Included in
documentation submitted by Hylsa at
Appendix SA-11 are examples of sales
invoices issued in 1996 with
accompanying credit memos for early
payment discounts. The credit memo
includes the invoice number for which
the early payment discount was granted.
Additionally, page 21 of Verification
Exhibit 21 shows the customer account
detail for a home market customer. We
found that this customer account
subledger reflects debit and credit
movement, by sales invoice, of the
account. Additionally, we found that
early payment discounts are recorded,
by invoice, in the same customer
account subledger. Therefore, we
conclude that Hylsa had the ability to
tie early payment discounts to specific
sales invoices, contrary to its claims at
verification. Furthermore, Hylsa
specifically stated that it was unable to
report transaction-specific early
payment discount amounts, not that
sales-specific reporting would be too
burdensome. We find that Hylsa did not
act to the best of its ability in
responding to our requests for
information. Hylsa failed to provide
accurate and verifiable information
regarding early payment discounts

granted in 1996. Therefore, for the final
results, we are denying the deduction of
all early payment discounts granted in
1996; we are continuing to allow
deduction of early payment discounts
for sales made in 1995, which were
reported on a transaction-specific basis.

Comment 7: Bare and Varnished Pipe

Hylsa argues that the Department
improperly instructed it to treat bare
and varnished pipe as having the same
surface finish when assigning control
numbers (CONNUMS). In its original
guestionnaire responses, Hylsa reported
bare and varnished pipe as products
with separate surface finishes. Prior to
verification the Department instructed
Hylsa to consider bare and varnished
pipe as the same products when
assigning CONNUMs and subsequently
treated these products as identical
merchandise for the preliminary margin
calculation. Hylsa asserts that bare and
varnished pipe are not identical
products because of material and
production process differences, and that
bare and varnished pipe are recognized
in the marketplace as discrete products,
with differing prices and applications.

Hylsa cites Gray Portland Cement and
Clinker from Mexico, 55 FR 29244,
29247 (July 18, 1990) in which the
Department emphasized that
§771(16)(A) of the Act states a
preference for matching home market
merchandise with identical
characteristics to those products sold in
the U.S. market. Hylsa argues that bare
and varnished pipe are not physically
identical merchandise and, therefore,
the Department should follow statutory
preference and match identical
products. Because Hylsa sold varnished
pipe in Mexico identical to merchandise
sold in the United States, Hylsa argues,
the Department should not match home
market sales of bare pipe to U.S. sales
of varnished pipe.

Hylsa further asserts that market
behavior demonstrates that bare and
varnished pipe are different products
that are not easily interchangeable. For
example, customers who galvanize pipe
themselves prefer bare pipe so that they
will not have to remove the varnish
prior to galvanization. Additionally,
Hylsa contends that price differentials
between the two products can be
significant and cites a proprietary
example from its database of
transactions reported for January 1996.

According to Hylsa, bare and
varnished pipe go through different
finishing stages during the production
process. While varnished pipe is coated
with a lacquer varnish, bare pipe may be
pickled, oiled, or left untreated. Due to
these differences, Hylsa argues, end

products incur different costs of
production.

Petitioners respond that the
Department has always treated bare and
varnished pipe as the same product for
model-matching purposes in its pipe
and tube cases. Because varnishing is
viewed by the industry primarily as a
packing treatment to inhibit rust,
petitioners aver, its presence does not
transform the merchandise into a
different product. Petitioners claim that
Hylsa’s example of a price differential is
unreliable. They note it is based on a
comparison of one January 1996 sale of
bare pipe, which was sold to a customer
not even included in Hylsa’s list of
standard pipe customers, to three,
weighted-average January 1996 sales of
varnished pipe. Furthermore, argue
petitioners, the inclusion of co-export
sales and unreliable adjustments
reported in the sales database cause
substantial price differences between
identical products sold within the same
month. According to petitioners, these
price differences operate independently
of the pipe’s surface finish. Lastly,
petitioners state that one selective
example of a price differential between
bare and varnished pipe does not rise to
the level of a prima facie demonstration
of price differentials attributable to
differing surface finish.

Department’s Position

We agree with petitioners. Pickling,
oiling and varnishing are packing
treatments used to inhibit rust
development on finished pipe products.
The application of these treatments does
not transform the finished merchandise
into a different product for purposes of
merchandise comparison under
§771(16)(A) and (B) of the Act. We are
unable to determine from the record the
significance of Hylsa’s example of the
price differential between bare and
varnished pipe because one example of
a price differential is not representative
of a trend of price differentials. We have
treated bare and varnished pipe as
identical merchandise in previous
reviews of this and other pipe cases and
we continue to do so for the final results
of this review.

Comment 8: Value-Added Tax Included
in the Home Market Credit Expense
Calculation

The Department explained its
decision to exclude value-added taxes
(IVA) from the home market credit
expense calculation in the previous
review of this case. See Final Results of
Pipe from Mexico at 37016. In this
review we determined that because the
IVA is revenue for the government and
not for Hylsa, it should not be included
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in the credit calculation. Because of the
Department’s decision in the previous
review, Hylsa reported home market
credit expenses for this review exclusive
of IVA. Hylsa claims, however, that we
should include IVA when calculating
home market credit expenses for these
final results, as we accepted this
methodology in the less-than-fair-value
(LTFV) investigation of this case.

Hylsa claims that it allows its
customers to delay payment of the
entire invoice amount of a sale, which
includes the IVA. Therefore, the
opportunity cost to Hylsa of extending
credit should be based on the entire
amount of the invoice. Hylsa cites to
Certain Fresh Cut Flowers from Mexico,
56 FR 1794,1798 (January 17, 1991) and
Shop Towels from Bangladesh, 57 FR
3996, 4001 (February 3, 1992) as cases
where the Department’s approach to
credit expenses supports Hylsa’s
argument. Hylsa argues that the fact that
IVA is a revenue for the government, not
the company, is irrelevant because the
customer carries credit based on the
entire amount of the invoice, and it is
based on this amount that Hylsa incurs
the opportunity cost of capital.

Petitioners object to Hylsa’s
suggestion that the Department include
IVA in the home market credit expense
calculation. They note that Hylsa is
presenting the same argument that the
Department rejected in the previous
administrative review in Final Results
of Pipe from Mexico at 37016.
Petitioners argue that although the
opportunity cost of the money used to
pay taxes may be as genuine as other
opportunity costs, they represent an
incident of taxation, inclusion of which
does not serve any purpose under the
antidumping statute.

Department’s Position

We disagree with Hylsa that IVA
should be included in the home market
credit expense calculation because the
IVA is not a revenue for Hylsa but for
the government. As the Department
explained in Certain Cut-to-Length Steel
Plate from Brazil, 62 FR 18486 at 18488
(April 15, 1997), it is not our practice to
include VAT payments in credit
expense calculations. In that case we
stated that “[w]hile there may be a
potential opportunity cost associated
with the respondents’ prepayment of the
VAT, this fact alone is not a sufficient
basis for the Department to make an
adjustment in price-to-price
comparisons.” Id. at 1848. The
Department continued to explain that
“to allow the type of credit adjustment
suggested by the respondents would
imply that in the future the Department
would be faced with the virtually

impossible task of trying to determine
the potential opportunity cost or gain of
every charge and expense reported in
the respondents’ home market and U.S.
databases.” Id. at 18488. Furthermore,
no statute or regulation requires us to
include IVA in the home market credit
expense calculation. For these final
results, we are following our established
practice of excluding the IVA from
home market credit expense
calculations in the final results of this
review.

Comment 9: General and Administrative
Expenses

Hylsa objects to the Department’s
recalculation of Hylsa’s general and
administrative expenses (G&A) in the
preliminary results of this
administrative review and believes that
the Department should use Hylsa’s
reported G&A rates. See Analysis Memo
at 9, Appendix 2. Hylsa argues that in
other cases the Department has accepted
its methodology which involves a
“layered calculation” in which
“corporate-wide G&A expenses are
allocated over corporate-wide cost of
goods sold, and divisional G&A
expenses are allocated over divisional
costs of goods sold.” Hylsa cites Flat
Panel Displays from Japan, 56 FR
32376, 32398-99 (July 16, 1991) as
support for its reporting methodology.
Hylsa believes that its reported
“layered” G&A expenses are consistent
with the methodology the Department
has routinely accepted. Further, Hylsa
claims the Department’s methodology in
the instant review is illogical because
Hylsa’s total G&A expenses include
costs for divisions that are not related to
the production or sale of subject
merchandise. Hylsa argues in the
alternative that if the Department does
not accept its methodology for reporting
G&A expenses, the information the
Department would need to recalculate
G&A on a company-wide basis is on the
record. Therefore, argues Hylsa, the
Department should not apply adverse
facts available as requested by the
petitioners.

Petitioners note that the Department
decided in the previous administrative
review of this case to use company-wide
G&A rates for the G&A calculation in
Final Results of Pipe from Mexico at
37022. Petitioners assert that although
the Department has determined that
G&A must be reported on a company-
wide basis, Hylsa has deliberately
refused to comply with the
Department’s request in this review. In
light of Hylsa’s deliberate refusal in this
regard, petitioners assert that the
Department should apply adverse facts

available using Hylsa’s, or any related
entity’s, highest G&A rate on the record.

Department’s Position

We disagree with both Hylsa and
petitioners, in part. In the original
guestionnaire issued to Hylsa on
December 23, 1996, page D-16 states
that “G&A expenses are those period
expenses which relate to the activities of
the company as a whole rather than to
the production process alone * * *
[y]ou should also include in your
reported G&A expenses an amount for
administrative services performed on
your company’s behalf by its parent
company or other affiliated party.” It is
our practice to use company-wide G&A
expenses when calculating cost of
production and constructed value. See,
e.g., Final Determination of Sales at Less
Than Fair Value: Furfuryl Alcohol From
South Africa, 60 FR 22550, 22556
(1995).

However, we disagree with
petitioners’ contention that we should
use adverse facts available for G&A
expenses. We obtained the information
to calculate acceptable G&A rates at
verification. Therefore, it is unnecessary
and unreasonable to apply adverse facts
available given the circumstances in this
review. For these final results of review
we have continued to use the G&A rates
that we used for the preliminary results.

Comment 10: Additional Depreciation

Petitioners claim that in its margin
calculation program, the Department
neglected to include the additional
depreciation due to revaluation of fixed
assets for the Flat Products Division.
According to petitioners, this
information was discovered at
verification and is on the record.

Hylsa argues that these depreciation
costs were already included in the
preliminary results margin calculation
program, citing to the Analysis Memo at
8.

Department’s Position

We agree with Hylsa that these costs
were included in the preliminary results
margin calculation program. See
Analysis Memo at 8 and Appendix 1.
Therefore, we have continued to include
these additional depreciation costs for
these final results.

Comment 11: Classification of
Aluminum, Zinc, and Zinc Chloride

Petitioners assert that the cost
verification report implies that
aluminum, zinc, and zinc chloride have
been inappropriately classified as
overhead and not direct materials. See
Cost Verification Report at 27.
Petitioners note that because these are
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material inputs, they should be
reclassified as direct materials costs.

Hylsa asserts that the materials in
question were correctly included in the
reported direct material costs and cites
to the Cost Verification Report at 22.

Department’s Position

We agree with Hylsa. After further
analysis we determined that aluminum,
zinc, and zinc chloride were properly
classified as direct materials for the
purposes of this review. Therefore, no
adjustment to Hylsa’s reported material
costs is needed for the final results.

Comment 12: Indirect Selling Expenses
in the Arm’s-Length Test

Petitioners note that the computer
program used to determine whether
Hylsa’s home market sales to affiliated
parties were at arm’s length for the
preliminary results of this
administrative review unintentionally
neglected to subtract indirect selling
expenses from the gross unit prices
prior to testing the affiliated-party
prices.

Department’s Position

It is the Department’s practice not to
adjust for indirect selling expenses for
home market sales in the arm’s-length
test and margin calculation programs
when the reviewed U.S. transactions are
EP sales. See Notice of Final Results of
Antidumping Duty Administrative
Review: Certain Welded Carbon Steel
Pipe and Tube from Turkey, 61 FR
69067 (December 31, 1996). Therefore,
we are not adjusting our methodology
for the final results of this
administrative review.

Comment 13: Reported Customer Codes

Petitioners argue that Hylsa’s reported
customer codes are reported in a non-
numeric and inconsistent format.
Petitioners assert that this inconsistency
may result in one customer being
treated as two separate entities in the
arm’s-length test if it has two customer
codes. Because the arm’s-length
program does not include special
instructions to correct for this error,
reason petitioners, the Department
should insert the proper language.

Department’s Position

We noted the inconsistent format in
which Hylsa reported customer codes
for the preliminary results of this
review. We inserted special computer
language to correct for the
inconsistencies that the petitioners
noted for affiliated-customer codes in
the arm’s-length test for the preliminary
results. Since the arm’s-length test
compares the weighted-average prices of

affiliated party sales, by customer code
and CONNUM, to the weight-averaged
prices of unaffiliated party sales by
CONNUM only, there is no need to
insert code to ‘“‘correct” for the home
market customer codes. Therefore, for
these final results, we have not inserted
additional programming language
related to this issue.

Final Results of the Review

As a result of this review, we
determine that the following weighted-
average dumping margin exists:

CIRCULAR WELDED NON-ALLOY STEEL
PIPES AND TUBES

Producer/manufacturer/ex-
porter

Weighted-av-
erage margin

8.31

The Department will determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. Because Hylsa was the only
importer during the POR, we have
calculated the importer-specific per-unit
duty assessment rate for the
merchandise imported by Hylsa by
dividing the total amount of
antidumping duties calculated during
the POR by the total quantity entered
during the POR. The Department will
issue appraisement instructions directly
to the Customs Service.

Furthermore, the following deposit
requirements will be effective upon
publication of this notice of final results
of review for all shipments of circular
welded non-alloy steel pipe from
Mexico entered, or withdrawn from
warehouse, for consumption on or after
the publication date, as provided for by
§751(a)(1) of the Act: (1) The cash
deposit rate for the reviewed company
will be the rate stated above; (2) if the
exporter is not a firm covered in this
review, a prior review, or the original
LTFV investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; (3) for previously
reviewed or investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (4)
the cash deposit rate for all other
manufacturers or exporters will
continue to be the “all others” rate of
32.62 percent.® See Notice of
Antidumping Orders: Certain Circular
Welded Non-Alloy Steel Pipe from

1The preliminary results of this administrative
review incorrectly stated that the ‘““all others’ rate
was 36.62 percent. Preliminary Results at 62 FR
64568.

Brazil, the Republic of Korea (Korea),
Mexico, and Venezuela, and
Amendment to Final Determination of
Sales at Less Than Fair Value: Certain
Circular Welded Non-Alloy Steel Pipe
from Korea, 57 FR 49453 (November 2,
1992). These deposit requirements,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

This natice serves as a final reminder
to importers of their responsibility
under 19 C.F.R. §353.26 of the
Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 C.F.R. §353.34(d)(1) of the
Department’s regulations. Timely
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: June 8, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-16108 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

North Carolina State University; Notice
of Decision on Application for Duty-
Free Entry of Scientific Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW, Washington,
DC.

Docket Number: 98—020. Applicant:
North Carolina State University,



33052

Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/ Notices

Raleigh, NC 27695-7212. Instrument:
Mini 4-Pocket E-Beam Evaporator,
Model EGC04. Manufacturer: Oxford
Applied Research, United Kingdom.
Intended Use: See notice at 63 FR
19715, April 21, 1998.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides: (1) four pockets for
evaporation of four elements and (2)
small size for mounting on a photo-
electron emission microscope. The
National Institute of Standards and
Technology advised May 28, 1998 that
(1) these capabilities are pertinent to the
applicant’s intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant’s intended use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-16102 Filed 6—-16-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application for Duty-Free Entry of
Scientific Instrument

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part
301), we invite comments on the
question of whether an instrument of
equivalent scientific value, for the
purposes for which the instrument
shown below is intended to be used, is
being manufactured in the United
States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230. Applications may be
examined between 8:30 A.M. and 5:00
P.M. in Room 4211, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C.

Docket Number: 98—030. Applicant:
Stanford University, Ginzton
Laboratory, 450 Via Palou, Stanford, CA
94305. Instrument: Crystal Growth
Furnace, Type FZ-T-10000-HVP-II-S.
Manufacturer: Crystal Systems, Inc.,

Japan. Intended Use: The instrument
will be used for materials research of
transition metal compounds and rare-
earth compounds. In addition, the
instrument will be used for training
students in its use on an individual
basis rather than course work.
Application accepted by Commissioner
of Customs: May 26, 1998.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-16104 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

University of Minnesota; Notice of
Decision on Application for Duty-Free
Entry of Scientific Instrument

This is a decision pursuant to Section
6(c) of the Educational, Scientific and
Cultural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897; 15
CFR part 301). Related records can be
viewed between 8:30 AM and 5:00 PM
in Room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW, Washington, DC.

Decision: Denied. Applicant has failed
to establish that domestic instruments of
equivalent scientific value to the foreign
instrument for the intended purposes
are not available.

Reasons: Section 301.5(e)(4) of the
regulations requires the denial of
applications that have been denied
without prejudice to resubmission if
they are not resubmitted within the
specified time period. This is the case
for the following docket.

Docket Number: 97-090. Applicant:
University of Minnesota, Minneapolis,
MN 55455. Instrument: Visual Stimulus
Generator, Model VSG2/3S.
Manufacturer: Cambridge Research
Systems Ltd., United Kingdom. Date of
Denial Without Prejudice to
Resubmission: February 26, 1998.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-16101 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

University of California, Berkeley;
Notice of Decision on Application for
Duty-Free Entry of Scientific
Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials

Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 AM and 5:00 PM in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW, Washington,
DC.

Docket Number: 98-021. Applicant:
University of California, Berkeley,
Berkeley, CA 94720. Instrument:
Electron Neutralizer. Manufacturer:
Gammadata-Scienta, Sweden. Intended
Use: See notice at 63 FR 20612, April
27,1998.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: This is a compatible accessory
for an existing instrument purchased for
the use of the applicant.

The accessory is pertinent to the
intended uses and we know of no
comparable domestic accessory which
can be readily adapted to the existing
instrument.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-16103 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

U.S.-South Africa Business
Development Committee

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice of membership
opportunity.

SUMMARY: This notice supplements the
Federal Register Notice of April 29,
1998 (63 FR 23420-23421) announcing
membership opportunities for the U.S.-
South Africa Business Development
Committee. All information in the
previous announcement remains
current, except for the change to the
closing date, as explained herein.
DATES: This notice extends the closing
date of the referenced Federal Register
Notice for one month to July 5, 1998.
FOR FURTHER INFORMATION CONTACT: Finn
Holm-Olsen, South Africa Desk Officer,
Office of Africa, International Trade
Administration, U.S. Department of
Commerce, telephone: (202) 482-5148,
facsimile: (202) 482-5198.

Sally K. Miller,

Director, Office of Africa.

[FR Doc. 98-16082 Filed 6—-16-98; 8:45 am]
BILLING CODE 3510-DA-U
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DEPARTMENT OF COMMERCE

International Trade Administration
[C-401-056]

Viscose Rayon Staple Fiber From
Sweden; Final Results of
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Countervailing Duty Administrative
Review.

SUMMARY: On February 9, 1998, the
Department of Commerce published in
the Federal Register its preliminary
results of administrative review of the
countervailing duty order on viscose
rayon staple fiber from Sweden for the
period January 1, 1996 through
December 31, 1996 (63 FR 6534). The
Department has now completed this
administrative review in accordance
with section 751(a) of the Tariff Act of
1930, as amended. For information on
the net subsidy for each reviewed
company, and for all non-reviewed
companies, please see the Final Results
of Review section of this notice. We will
instruct the U.S. Customs Service to
assess countervailing duties as detailed
in the Final Results of Review section of
this notice.

EFFECTIVE DATE: June 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Stephanie Moore or Eric Greynolds,
Office of CVD/AD Enforcement VI,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-2786.

SUPPLEMENTARY INFORMATION:
Background

Pursuant to 19 C.F.R. 355.22(a), this
review covers only those producers or
exporters of the subject merchandise for
which a review was specifically
requested. Accordingly, this review
covers Svenska Rayon AB (Svenska).
This review also covers the period
January 1, 1996 through December 31,
1996, and six programs.

We published the preliminary results
on February 9, 1998 (63 FR 6534). We
invited interested parties to comment on
the preliminary results. We received no
comments from any of the parties.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to

the provisions of the Tariff Act of 1930,
as amended by the Uruguay Round
Agreements Act (URAA) effective
January 1, 1995 (the Act). The
Department is conducting this
administrative review in accordance
with section 751(a)(1)(A) of the Act. In
addition, unless otherwise indicated, all
citations to the Department’s regulations
are to 19 C.F.R. part 355 (1997).

Scope of the Review

Imports covered by this review are
shipments from Sweden of regular
viscose rayon staple fiber and high-wet
modulus (modal) viscose rayon staple
fiber. Such merchandise is classifiable
under item number 5504.10.00 of the
Harmonized Tariff Schedule (HTS). The
HTS item is provided for convenience
and Customs purposes. The written
description remains dispositive.

Analysis of Programs

Based upon the responses to our
guestionnaire, we determine the
following:

I. Program Found to Confer Subsidies
Recruitment Subsidy Program

In the preliminary results, based on
facts available, we found that this
program conferred countervailable
subsidies on the subject merchandise.
We did not receive any comments on
this program from the interested parties,
and our review of the record has not led
us to change our findings from the
preliminary results. Accordingly, the
net subsidy for this program of 0.06
percent ad valorem remains unchanged
from the preliminary results.

Il. Programs Found to be Not Used

In the preliminary results, we found
that Svenska did not apply for or receive
benefits under the following programs:

A. Grants for Temporary Employment
for Public Works

B. Regional Development Grant

C. Transportation Grants

D. Location-of-Industry Loans

We did not receive any comments on
these programs from the interested
parties, and our review of the record has
not led us to change our findings from
the preliminary results.

I1l. Program Found to be Terminated

In the preliminary results, we found
the following program to be terminated
and that no residual benefits were being
provided:

A. Manpower Reduction Grants Program

We did not receive any comments on
this program from the interested parties,
and our review of the record has not led

us to change our findings from the
preliminary results.

Final Results of Review

In accordance with 19 C.F.R.
355.22(c)(4)(ii), we calculated an
individual subsidy rate for each
producer/exporter subject to this
administrative review. For the period
January 1, 1996 through December 31,
1996, we determined the net subsidy for
Svenska to be 0.06 percent ad valorem.

As provided for in the Act, any rate
less than 0.5 percent ad valorem in an
administrative review is de minimis.
See section 703(b)(4)(A) of the Act.
Accordingly, we will instruct the U.S.
Customs Service (“‘Customs”) to
liquidate without regard to
countervailing duties all shipments of
this merchandise exported on or after
January 1, 1996, and on or before
December 31, 1996. The Department
will also instruct Customs to collect a
cash deposit of estimated countervailing
duties of zero percent ad valorem, as
provided for by section 751(a) of the
Act, on all shipments of this
merchandise from Svenska, entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
review.

Because the URAA replaced the
general rule in favor of a country-wide
rate with a general rule in favor of
individual rates for investigated and
reviewed companies (see section
777A(e) of the Act), the procedures for
establishing countervailing duty rates,
including those for non-reviewed
companies, are now essentially the same
as those in antidumping cases, except as
provided for in section 777A(e)(2)(B) of
the Act. The requested review will
normally cover only those companies
specifically named. See 19 C.F.R.
355.22(a). Pursuant to 19 C.F.R.
355.22(g), for all companies for which a
review was not requested, duties must
be assessed at the cash deposit rate, and
cash deposits must continue to be
collected at the rate previously ordered.
As such, the countervailing duty cash
deposit rate applicable to a company
can no longer change, except pursuant
to a review of that company. See
Federal-Mogul Corporation and The
Torrington Company v. United States,
822 F.Supp. 782 (CIT 1993) and Floral
Trade Council v. United States, 822
F.Supp. 766 (CIT 1993) (interpreting 19
C.F.R. 353.22(e), the antidumping
regulation on automatic assessment,
which is virtually identical to 19 C.F.R.
355.22(qg)). Therefore, the cash deposit
rates for all companies except those
covered by this review will be
unchanged by the results of this review.



33054

Federal Register/Vol. 63, No. 116/Wednesday, June 17, 1998/ Notices

We will instruct Customs to continue
to collect cash deposits for non-
reviewed companies at the most recent
company-specific or country-wide rate
applicable to the company. Accordingly,
the cash deposit rates that will be
applied to non-reviewed companies
covered by this order will be the rate for
that company established in the most
recently completed administrative
proceeding conducted under the URAA.
If such a review has not been
conducted, the rate established in the
most recently completed administrative
proceeding pursuant to the statutory
provisions that were in effect prior to
the URAA amendments is applicable.
These rates shall apply to all non-
reviewed companies until a review of a
company assigned these rates is
requested. In addition, for the period
January 1, 1996 through December 31,
1996, the assessment rates applicable to
all non-reviewed companies covered by
this order are the cash deposit rates in
effect at the time of entry.

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 C.F.R. 355.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This administrative review is issued
and published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act (19 U.S.C. 1675(a)(1) and 19 U.S.C.
1677 f (i)).

Dated: June 8, 1998.

Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-16105 Filed 6-16-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D.061198D]

Advisory Committee to the United
States Section to the International
Commission for the Conservation of
Atlantic Tunas Bluefin Tuna Rebuilding
Workshop

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Advisory Committee to
the U.S. Section to the International
Commission for the Conservation of
Atlantic Tunas announces a second
bluefin tuna rebuilding workshop.
DATES: The workshop is scheduled for
Friday, June 26, 1998, 9:00 a.m. to 5:30
p.m.

ADDRESSES: The workshop will be held
at the Holiday Inn, 8777 Georgia
Avenue, Silver Spring, Maryland 20910.

FOR FURTHER INFORMATION CONTACT:
Jonathon Krieger,(301)713-2276.

SUPPLEMENTARY INFORMATION: The
workshop has the following objectives:
(1) to discuss the Magnuson-Stevens
National Standard Guidelines regarding
bluefin tuna rebuilding, (2) to obtain
Advisory Committee input on the
Atlantic Tunas Convention Act required
Comprehensive Research and
Monitoring plan for Atlantic Highly
Migratory Species developed by NMFS
in consultation with the Advisory
Committee and circulated as a draft to
the Advisory Committee in April and (3)
further develop advice regarding an
appropriate rebuilding plan for Atlantic
bluefin tuna.

Special Accommodations

The meeting locations are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Jonathon Krieger
at (301) 713-2276 at least 5 days prior
to the meeting date.

Dated: June 11, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-16028 Filed 6-12-98; 9:51 am]
BILLING CODE 3510-22-F

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Associated Form, and OMB
Number: Application for Discharge of

Member or Survivor of Member of
Group Certified to Have Performed
Active Duty with the Armed Forces of
the United States; DD Form 2168; OMB
Number 0704-0100.

Type of Request: Reinstatement.
Number of Respondents: 3,000.
Responses Per Respondent: 1.
Annual Responses: 3,000.

Average Burden Per Response: 30
minutes.

Annual Burden Hours: 1,500.

Needs and Uses: This information
collection requirement is necessary to
implement 38 U.S.C. 106 (Pub. L. 95—
202, Section 401), which directs the
Secretary of Defense to determine if
civilian employment or contractual
service rendered by groups to the
Armed Forces of the United States shall
be considered active duty. This
information is collected on DD Form
2168, “Application for Discharge of
Member or Survivor of Member of
Group Certified to Have Performed
Active Duty with the Armed Forces of
the United States,” which provides the
necessary data to assist each of the
Military Departments in determining if
an applicant was a member of a group
which has performed active military
service. Those individuals who have
been recognized as a member of an
approved group are eligible for benefits
provided for by laws administered by
the Department of Veterans Affairs.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at the Office of
Management and Budget, Desk Officer
for DoD, Room 10236, New Executive
Office Building, Washington, DC 20503.

DOD Clearance Officer: Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/DIOR,
1215 Jefferson Davis Highway, Suite
1204, Arlington, VA 22202-4302.

Dated: June 10, 1998.

Patricia L. Toppings,
Alternate ODS Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-16004 Filed 6—-16-98; 8:45 am]
BILLING CODE 5000-04-M
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DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Associated Form, and OMB
Number: Base Realignment and Closure
(BRAC) Military Base Reuse Status; DD
Form 2740; OMB Number 0790-0003.

Type of Request: Extension.

Number of Respondents: 75.

Responses Per Respondent: 2.

Annual Responses: 150.

Average Burden Per Response: 1 hour.

Annual Burden Hours: 150.

Needs and Uses: Through the Office
of Economic Adjustment (OEA), DoD
funds are provided to communities for
economic adjustment planning in
response to closures of military
installations. A measure of program
evaluation is the monitoring of civilian
job creation and type of redevelopment
at the former military installations. The
respondents to the semi-annual survey
will generally include a single point of
contact at the local level who is
responsible for overseeing
redevelopment efforts. If this data is not
collected, OEA would have no accurate,
timely information regarding the
civilian reuse of former military bases.
A key function of the economic
adjustment program is to encourage
private sector use of lands and buildings
to generate jobs as military activity
diminishes and to serve as a
clearinghouse for reuse data.

Affected Public: Business or Other
For-Profit; Federal Government; State,
Local, or Tribal Government.

Frequency: Semi-annual.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at the Office of
Management and Budget, Desk Officer
for DoD, Room 10236, New Executive
Office Building, Washington, DC 20503.

DOD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/DIOR,
1215 Jefferson Davis Highway, Suite
1204, Arlington, VA 22202-4302.

Dated: June 10, 1998.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-16005 Filed 6-16-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0033]

Proposed Collection; Comment
Request Entitled Contractor’s
Signature Authority

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for comments

regarding an extension to an existing
OMB clearance (9000-0033).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Contractor’s Signature
Authority. The clearance currently
expires on September 30, 1998.

DATES: Comments may be submitted on
or before August 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Linda Nelson, Federal Acquisition
Policy Division, GSA, (202) 501-1900.
ADDRESSES: Send comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden, to: FAR Desk Officer, OMB,
Room 10102, NEOB, Washington, DC
20503, and a copy to the General
Services Administration, FAR
Secretariat (MVRS), 1800 F Street, NW,
Room 4035, Washington, DC 20405.

SUPPLEMENTARY INFORMATION:
A. Purpose

Entities doing business with the
Government must identify those persons
who have the authority to bind the
principal. This information is needed to
ensure that Government contracts are
legal and binding. The information is
used by the contracting officer to ensure
that authorized persons sign contracts.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 1 minute per completion,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

The annual reporting burden is
estimated as follows: Respondents,
4,800; responses per respondent, 1; total
annual responses, 4,800; preparation
hours per response, .017; and total
response burden hours, 82.

Obtaining Copies of Proposals

Requester may obtain a copy of the
justification from the General Services
Administration, FAR Secretariat
(MVRS), 1800 F Street, NW, Room 4035,
Washington, DC 20405, telephone (202)
501-4755. Please cite OMB Control No.
9000-0033, Contractor’s Signature
Authority, in all correspondence.

Dated: June 11, 1998.
Sharon A. Kiser,
FAR Secretariat.
[FR Doc. 98-16086 Filed 6-16-98; 8:45 am]
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE
Department of the Army

Committee Meeting Notice

AGENCY: United States Army School of
the Americas, Training and Doctrine
Command.

ACTION: Notice of Meeting.

SUMMARY: In accordance with Section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92-463),
announcement is made of the following
committee meeting:

Name of Committee: United States
Army School of the Americas
(USARSA) Subcommittee of the Army
Education Advisory Committee.

Dates of Meeting: 16 and 17 July 1998.

Place of Meeting: United States Army
School of the Americas, Building 35,
Fort Benning, Georgia.

Time: 0900-1700 on 16 July and
0900-1600 17 July 1998.

FOR FURTHER INFORMATION CONTACT:
United States Army School of the
Americas, Attention: TMD, MAJ
Clemente, Room 333, Building 35, Fort
Benning, GA 31905.

SUPPLEMENTARY INFORMATION:

Proposed Agenda

Presentation by the Commanding
General, Training and Doctrine
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Command on the Subcommittee’s report
of the previous meeting and issues
requested from that meeting.

1. Purpose of Meeting: This is the fifth
USARSA Subcommittee meeting. The
subcommittee will receive a report from
the Commanding General, Training and
Doctrine Command, and briefings they
requested as a result of the fourth
subcommittee meeting.

2. Meeting of Advisory Committee is
open to the public. Due to space
limitations, attendance may be limited
to those persons who have notified the
Committee Management Office in
writing at least 5 days prior to the
meeting date of their intent to attend.

3. Any member of the public may file
a written statement with the committee
before, during or after the meeting. To
the extent that time permits, the
subcommittee chairman may allow
public presentations of oral statements
at the meeting.

4. All communications regarding this
subcommittee should be addressed to
LTC Nunez-Rosa, Designated Federal
Official, U.S. Army School of the
Americas, ATTN: ATZB-SAZ-CS,
Building 35, Room 333, Fort Benning,
GA 31905-6245.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 98-16131 Filed 6-16-98; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Availability of Non-Exclusive,
Exclusive or Partially Exclusive
Licenses

AGENCY: U.S. Army, TAOM-ARDEC,
Picatinny Arsenal, New Jersey.
ACTION: Notice.

SUMMARY: The Department of the Army
announces the general availability of
exclusive, partially exclusive or non-
exclusive licenses under the following
patent application and any
continuations, divisions or
continuations in part of the same.

Attorney Doc. No. DAR 33-98 and
DAR 44-98.

Title: Processes and Compositions for
Nitration of N-Substituted Isowurtzitane
Compoundes, etc.

Inventors: Raja Gopal Duddu and
Paritosh Dave.

USPTO Application Serial No.: 09/
071.022.

Filed: May 1, 1998.

Licenses shall comply with 35 U.S.C.
209 and 37 CFR 404.

FOR FURTHER INFORMATION CONTACT: Mr.
John F. Moran, Team Leader,

Intellectual Property Division, Legal
Office, AMSTA-AR-GCL, U.S. Army,
ARDEC, Picatinny Arsenal, NJ 07806—
5000. Phone: (973) 724—6590.
SUPPLEMENTARY INFORMATION: Written
objections must be filed within three (3)
months from the date of this notice in
the Federal Register.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 98-16132 Filed 6-16-98; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Acting Deputy Chief
Information Officer, Office of the Chief
Information Officer, invites comments
on the proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before August
17, 1998.

ADDRESSES: Written comments and
requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202—4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting Deputy
Chief Information Officer, Office of the
Chief Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,

grouped by office, contains the
following: (1) Type of review requested,
e.g., hew, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner, (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected, and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: June 11, 1988.
Hazel Fiers,

Acting Deputy Chief Information Officer,
Office of the Chief Information Officer.

Office of Educational Research and
Improvement

Type of Review: Reinstatement.

Title: National Assessment of
Educational Progress (NAEP) 1998-1999
Field Test, Long-term Trend
Assessment, and 1999-2000 Full Scale.

Frequency: Every two years.

Affected Public: Not-for-profit
institutions; State, local or Tribal Gov't;
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden; Responses: 45,150. Burden
Hours: 39,130.

Abstract: The National Assessment of
Educational Progress is mandated by
1994 legislation. The surveys and
assessments allow NAEP to describe the
educational attainment of students in
grades 4, 8 and 12. Each assessment is
designed to obtain comprehensive data
on the knowledge, skills, concepts,
understandings, and attitudes possessed
by American students. This assessment
will cover the subjects of math, reading,
and science. The field test contains new
cognitive items, and new and revised
background questions to be field tested
in mathematics and science. Cognitive
items only will be field tested in
reading. The field test is necessary to
make certain that all of the materials for
the 2000 NAEP are of high quality and
meet rigorous content and psychometric
standards. Also requested for clearance
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is the 1998-1999 long-term trend
assessment for mathematics, science,
reading, and writing which is identical
to those used previously in 1986, 1990,
1992, 1994, and 1996.

Office of Management

Type of Review: Reinstatement.

Title: Waiver Guidance for Waivers
Available Under Goals 2000, Elementary
and Secondary Education Act and
School-to-Work.

Frequency: One time.

Affected Public: State, local or Tribal
Gov’t; SEAS or LEAs.

Reporting and Recordingkeeping Hour
Burden: Responses: 100; Burden Hours:
2,000.

Abstract: The information collection
is necessary to provide guidance to
schools, local educational agencies, and
state educational agencies, on
submission of requests for waivers of
statutory and regulatory requirements.

[FR Doc. 98-16029 Filed 6—-16-98; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Elementary and Secondary
Education Title |, Part C—Education of
Migratory Children

AGENCY: Department of Education.

ACTION: Notice of funding level for FY
1998 consortium incentive grants
available under Part C of Title of the
Elementary and Secondary Education
Act of 1995.

SUMMARY: The Assistant Secretary for
Elementary and Secondary Education
reserves $1,800,000 for FY 1998
consortium incentive grant awards
authorized under section 1308(d) of
Title | of the Elementary and Secondary
Education Act of 1965. (The 1998
Appropriations Act for the Department
(Pub. L. 105-78) overrides the
$1,500,000 ceiling in the authorizing
statute). State educational agencies
operating Migrant Education Programs
(MEPs) are the only eligible entities for
this grant program. Criteria for awarding
consortium incentive grants were
published in the Federal Register on
April 8, 1996 (61 FR 15670).

FOR FURTHER INFORMATION CONTACT:
Mr. James English, U.S. Department of
Education, 600 Independence Avenue,
SW, Portals Building, Room 4100,
Washington, D.C. 20202—6135.
Telephone: 202-260-1394. Individuals
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay System (FIRS) at 1—
800-877-8339 between 8 a.m. and 8

p.m. Eastern Time, Monday through
Friday.

Individuals with disabilities may
obtain this document in an alternate
form (e.g. Braille, large print, or
computer diskette) on request of the
contact person listed in the preceding
paragraph.

Electronic Access to This Document

Anyone may view this document, as
well as all other Department of
Education documents published in the
Federal Register, in text or portable
document format (pdf) on the World
Wide Web at either of the following
sites:

http://ocfo.ed.gov/fedreg.htm
http://www.ed.gov/news.htnl

To use the pdf your must have the
Adobe Acrobat Reader Program with
Search, which is available free at either
of the previous sites. If you have
guestions about using the pdf, call the
U.S. Government Printing Office toll
free at 1-888-293-6493.

Anyone may also view this
documents in text copy only on an
electronic bulletin board of the
Department. Telephone: (202) 219-1511
or toll free, 1-800-222-4922. The
documents are located under Option
G—Files/Announcements, Bulletins and
Press Releases.

Note: The official version of a document is

the document published in the Federal
Register.

(Catalog of Federal Domestic Assistance
Number 84.144, Migrant Education
Coordination Program)

Program Authority: 20 U.S.C. 6398(d).
Dated: June 10, 1998.
Gerald N. Tirozzi,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 98-16076 Filed 6-16-98; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Rocky Flats

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Public Law 92-463, 86 Stat. 770) notice
is hereby given of the following
Advisory Committee meeting:
Environmental Management Site-
Specific Advisory Board (EM SSAB),
Rocky Flats.

DATES: Thursday, July 2, 1998 6:00
p.m.—9:30 p.m.

ADDRESSES: Westminster City Hall,
Lower-level Multi-purpose Room, 4800
West 92nd Avenue, Westminster, CO.

FOR FURTHER INFORMATION CONTACT: Ken
Korkia, Board/Staff Coordinator, EM
SSAB-Rocky Flats, 9035 North
Wadsworth Parkway, Suite 2250,
Westminster, CO 80021, phone: (303)
420-7855, fax: (303) 420-7579.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda

1. The Board will discuss
recommendations to the Department of
Energy for improving public
involvement in development of the site
budget.

2. The Board will review and discuss
plans for a community forum it will be
sponsoring in the fall.

3. Board members will discuss
participation in a Low-Level Waste
Forum hosted by the Nevada Test Site
Citizens’ Advisory Board.

4. Other topics will likely be added
prior to the meeting date. A copy of the
final agenda will be available at the
meeting.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Ken Korkia at the address or
telephone number listed above.
Requests must be received 5 days prior
to the meeting and reasonable provision
will be made to include the presentation
in the agenda. The Designated Federal
Official is empowered to conduct the
meeting in a fashion that will facilitate
the orderly conduct of business. Each
individual wishing to make public
comment will be provided a maximum
of 5 minutes to present their comments
at the beginning of the meeting.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday-Friday,
except Federal holidays. Minutes will
also be available at the Public Reading
Room located at the Board’s office at
9035 North Wadsworth Parkway, Suite
2250, Westminster, CO 80021;
telephone (303) 420-7855. Hours of
operation for the Public Reading Room
are 9:00 am and 4:00 pm on Monday
through Friday. Minutes will also be
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made available by writing or calling Deb
Thompson at the Board’s office address
or telephone number listed above.

Issued at Washington, DC on June 11, 1998.
Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 98-16073 Filed 6-16-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-217-001]

Gas Research Institute; Notice of
Revised Refund Report

June 11, 1998.

Take notice that on May 20, 1998, the
Gas Research Institute (GRI) filed a
revised report listing its 1997 refunds
made to its pipeline members.

GRI states that revised refunds,
totaling $18,349,305 to twenty-eight
pipelines, were made in accordance
with the Commission’s September 27,
1996 Opinion No. 407 (76 FERC
161,337).

GRI states that it has served copies of
the filing to each person included on the
Secretary’s service listed in Docket No.
RP96-267-000.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed on or before June 18, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 98-16038 Filed 6-16-98; 8:45 am]

BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-192-001]

K N Wattenberg Transmission Limited
Liability Company; Notice of Tariff
Filing

June 11, 1998.

Take notice that on June 8, 1998, K N
Wattenberg Transmission Limited
Liability Co. (KNW) tendered for filing
to become a part of KNW’s FERC Gas
Tariff, First Revised Volume No. 1, the
following revised tariff sheet to be
effective May 22, 1998:

Substitute Original Sheet No. 18
Substitute Original Sheet No. 20
Substitute Original Sheet No. 31
Substitute Original Sheet No. 34
Substitute Original Sheet No. 48
Substitute Original Sheet No. 49
Substitute Original Sheet No. 67
Substitute Original Sheet No. 89
Substitute Original Sheet No. 97

KNW states that these tariff sheets are
being filed to comply with the
Commission’s May 22, 1998 order
accepting tariff filing subject to
conditions in the above-captioned
docket.

KNW states that copies of the filing
were served upon KNW'’s customers and
interested state regulatory commissions.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commissions’ Rules and
Regulations. All such protests must be
filed as provided in section 154.210 of
the commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16037 Filed 6-16-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-2921-000]

Pacific Northwest Generating
Cooperative; Notice of Filing

June 11, 1998.

Take notice that on May 4, 1998,
Pacific Northwest Generating
Cooperative tendered for filing its
Quarterly Transaction Report for the
period ended March 31, 1998.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and 18
CFR 385.214). All such motions and
protests should be filed on or before
June 19, 1998. Protests will be
considered by the Commission to
determine the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lindwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16033 Filed 6-16-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-593-000]

Paiute Pipeline Company; Notice of
Request Under Blanket Authorization

June 11, 1998.

Take notice that on June 4, 1998,
Paiute Pipeline Company (Paiute), P.O.
Box 94197, Las Vegas, Nevada 89193—
4197, filed in Docket No. CP98-593-000
a request pursuant to Sections 157.205
157.211 and 157.216 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205,
157.211, and 157.216) for authorization
to construct and operate an upgraded
delivery tap to enable increased
deliveries of natural gas at such delivery
point to Southwest Gas Corporation-
Northern Nevada (Southwest), an
existing local distribution company
customer of Paiute, under Paiute’s
blanket certificate issued in Docket No.
CP84—-739-000 pursuant to Section 7 of
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the Natural Gas Act, all as more fully set
forth in the request that is on file with
the Commission and open to public
inspection.

Paiute proposes to upgrade its
existing Fernley-Wadsworth Tap,
located on its Carson Lateral facilities in
Lyon County, Nevada, by partially
abandoning certain existing delivery
point facilities, and constructing and
operating upgraded replacement
facilities, so as to enable the delivery of
increased volumes of gas to Southwest
at such tap. Paiute states that Southwest
has requested the upgrade of the tap
facilities to facilitate its ability to serve
a new industrial park and other
increasing market demands in the
Fernley area.

To accommodate Southwest’s request,
Paiute proposes to upgrade the Fernley-
Wadsworth delivery point facilities to
increase the delivery capacity to
approximately 15,800 Dth per day at
400 psig. Paiute indicates that it will
amend its existing firm transportation
service agreement with Southwest to
reflect the new delivery point pressure
and maximum daily quantity. Paiute
states that no change will be made to
Southwest’s total daily contract
entitlement or its daily contract
entitlement on the Carson lateral, and
thus deliveries by Paiute to the
upgraded tap will be within the existing
certificated entitlements of Southwest.
Paiute further states that it will be
reimbursed by Southwest for the entire
cost of upgrading the delivery point
facilities.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16035 Filed 6-16-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-586-000]

Williston Basin Interstate Pipeline
Company; Notice of Request Under
Blanket Authorization

June 11, 1998.

Take notice that on June 2, 1998,
Williston Basin Interstate Pipeline
Company (Williston Basin), 200 North
Third Street, Suite 300, Bismarck, North
Dakota 58501, filed in Docket No. CP98—
586-000 a request pursuant to Sections
157.205 and 157.211 of the
Commission’s Regulations (18 CFR
157.205, 157.211) under the Natural Gas
Act (NGA) for authorization to operate
an existing tap in Big Horn County,
Wyoming, for deliveries to Montana-
Dakota Utilities Co. (MDU), under
Williston Basin’s blanket certificate
issued in Docket No. CP83-1-000, et al.,
pursuant to Section 7 of the NGA, all as
more fully set forth in the request that
is on file with the Commission and open
to public inspection.

Williston Basin proposes to utilize the
tap to make additional deliveries of gas
transported for MDU, a local
distribution company, to end-users
other than right-of-way grantors. It is
estimated that the additional volumes
would total 110 Dt equivalent of natural
gas per year. It is explained that the
deliveries would be made under
Williston Basin’s Rate Schedules FT-1
and/or IT-1. It is asserted that the
proposed deliveries will have no
significant effect on Williston Basin’s
peak day or annual deliveries. It is
explained that the proposal is not
prohibited by Williston Basin’s existing
tariff and that Williston Basin has
sufficient capacity to accomplish the
deliveries.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for

authorization pursuant to Section 7 of
the Natural Gas Act.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16034 Filed 6—-16-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulation
Commission

Notice of Amendment of License

June 11, 1998.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Amendment
of License.

b. Project No.: 1951-059.

c. Date Filed: February 19, 1998.

d. Applicant: Georgia Power
Company.

e. Name of Project: Sinclair Dam.

f. Location: The Sinclair Dam Project
is located on the Oconee River in
Baldwin County, Georgia.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Larry Wall,
Georgia Power Company, 241 Ralph
McGill Boulevard NE, Atlanta, GA
30308-3374, (404) 506—2054.

i. FERC Contact: Jon Cofrancesco,
(202) 219-0079.

j. Comment Date: July 30, 1998.

k. Description of Project: Georgia
Power Company, licensee for the
Sinclair Dam Project, filed an
application to amend the project’s
approved recreation plan. The approved
plan requires the licensee to construct a
fishing access site (access road, parking,
and a handicapped accessible fishing
pier) at Beaver Dam Creek. The
approved plan concluded that the
fishing access site would be easily
accessible from Highway 441 (a major
thoroughfare for access to the project
reservoir) and would provide important
fishing opportunities to local anglers.
Based on opposition from property
owners surrounding the site, the
licensee requests that the required
facilities (currently unconstructed) be
deleted from the plan and that it be
given one year to select an alternate site
for the facilities and two years to design
and construct the facilities at the new
site.

I. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

B. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
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intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

C1. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
documents must be filed by providing
the original and the number of copies
provided by the Commission’s
regulations to: The Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426.
A copy of any motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

D2. Agency Comments—Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency’s comments must also
be sent to the Applicant’s
representatives.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 98-16036 Filed 6—-16-98; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6111-5]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request; Standards
of Performance for New Stationary
Sources, Phosphate Rock Plants

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.

3501 et seq.), this notice announces that
the following Information Collection
Request (ICR) has been forwarded to the
Office of Management and Budget
(OMB) for review and approval:
Standards of Performance for New
Stationary Sources—Phosphate Rock
Plants—NSPS Subpart NN (OMB#
2060-0111), expiring 8/31/98, The ICR
describes the nature of the information
collection and its expected burden and
cost; where appropriate, it includes the
actual data collection instrument.
DATES: Comments must be submitted on
or before July 17, 1998.

FOR FURTHER INFORMATION: For a copy of
the ICR, call Sandy Farmer at EPA, by
phone at (202) 260-2740, by E-Mail at
Farmer.Sandy@epamail.epa.gov or
download off the Internet at http://
www.epa.gov/icr/icr.htm, and refer to
EPA ICR No. 1078.05

SUPPLEMENTARY INFORMATION:

Title: NSPS Subpart NN—Phosphate
Rock Plants Subject to New Source
Performance Standards (OMB Control
No0.2060-0111; EPA ICR No 1078.05)
expiring 8/31/98. This is a request for
extension of a currently approved
collection.

Abstract: Particulate matter emissions
from phosphate rock plants cause or
contribute to air pollution that may
reasonably be anticipated to endanger
public health or welfare. Therefore,
NSPS were promulgated for this source
category.

The control of emissions of
particulate matter from phosphate rock
plants requires not only the installation
of properly designed equipment, but
also the operation and maintenance of
that equipment. Emissions of particulate
matter from phosphate rock plants are
the result of operation of the calciners,
dryers, grinders, and ground rock
handling and storage facilities. These
standards rely on the capture of
particulate emissions by a baghouse or
wet scrubber.

In order to ensure compliance with
these standards, adequate reporting and
recordkeeping is necessary. In the
absence of such information
enforcement personnel would be unable
to determine whether the standards are
being met on a continuous basis, as
required by the Clean Air Act.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15. The Federal Register Notice
required under 5 CFR 1320.8(d),
soliciting comments on this collection

of information was published on March
5, 1998 (63 FR 10870-10874). No
comments were received.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 16 hours of
reporting per response, for ten
respondents per year, and 87.5 hours
recordkeeping per response for 25
respondents per year. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Phosphate Rock Plants.

Estimated Number of Respondents:
25.

Frequency of Response: 1.

Estimated Total Annual Hour Burden:
2445 hours.

Estimated Total Annualized Cost
Burden: $257,100.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the following addresses.
Please refer to EPA ICR No. 1078.05 and
OMB Control No. 2060-0111 in any
correspondence.

Ms. Sandy Farmer, U.S. Environmental
Protection Agency, OPPE Regulatory
Information Division (2137), 401 M
Street, SW, Washington, DC 20460

and

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for
EPA 725 17th Street, NW,
Washington, DC 20503.

Dated: June 11, 1998.

Richard T. Westlund, Acting Director,

Regulatory Information Division.

[FR Doc. 98-16081 Filed 6—-16-98; 8:45 am]

BILLING CODE 6560-50-U
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ENVIRONMENTAL PROTECTION
AGENCY

[OPP-00525; FRL-5775-7]
Pesticide Product Label System;
Notice of Availability

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
availability of the 1998 Pesticide
Product Label System on CD ROM.

FOR FURTHER INFORMATION CONTACT: By
mail: Yvonne Brown, Office of Pesticide
Programs (7502C), Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
for commercial courier delivery and
telephone number: Rm. 238, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA 22202, (703) 305-6473.
SUPPLEMENTARY INFORMATION:

l. Introduction

The Pesticide Product Label System
(PPLS), a software product developed by
EPA’s Office of Pesticide Programs
(OPP), contains images of registered
pesticide product labels submitted by
pesticide registrants and accepted by the
OPP since 1971. The 1998 PPLS
replaces the 1997 PPLS in its entirety.

The label images have been indexed
by company, product, and date. The
retrieval program allows the user to
search by registration number, which is
a combination of company number and
product number. Searches can be
conducted based on partial numbers if
the complete number is unknown.
Search results are displayed in full
screen format and single or multiple
pages can be printed.

Some label amendments address only
portions of the label and may not
represent the complete label. Review of
all updates for a single product may be
necessary. The label images represent
the product at the time the labeling was
accepted. The product may have been
transferred to another company or
canceled since the date the label was
accepted and such status information is
not reflected in this system.

The quality of the images varies
greatly as it is dependent on the quality
of the label submitted to and accepted
by OPP. Since the initial version of the
PPLS is the product of a conversion
from images stored on microfiche, some
oversized images are represented as two
separate documents and will require
retrieval of both to obtain the complete
image.

Regulations governing the labeling
requirements of pesticide products are
contained in 40 CFR Chapter 1.

Il. Ordering Information

The CD ROM collection is available as
an ongoing subscription from the
National Technical Information Service
(NTIS), ATTN: Order Desk, 5285 Port
Royal Road, Springfield, VA 22161,
telephone: (703) 605-6060 or (800) 553—
NTIS (6847). When requesting the PPLS
from NTIS, use the Order Number SUB—
5404.

Dated: April 24, 1998.

Richard D. Schmitt,

Acting Director, Information Resources
Services Division, Office of Pesticide
Programs.

[FR Doc. 98-15950 Filed 6-16-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

[CC Docket No. 90-571; DA 98-1118]

Notice of Telecommunications Relay
Services (TRS); Certification

Released: June 11, 1998.

Notice is hereby given that the
applications for certification of state
Telecommunication Relay Services
(TRS) programs of the states listed
below have been granted, subject to the
condition described below, pursuant to
Title 1V of the Americans with
Disabilities Act of 1990, 47 U.S.C.
225(f)(2), and section 64.605(b) of the
Commission’s rules, 47 CFR 64.605(b).
The Commission will provide further
Public Notice of the certification of the
remaining applications for certification
once review of those states’ applications
has been completed. On the basis of the
states applications, the Commission has
determined that:

(1) The TRS program of the listed
states meet or exceed all operational,
technical, and functional minimum
standards contained in section 64.604 of
the Commission’s rules, 47 CFR 64.604;

(2) The TRS programs of the listed
states make available adequate
procedures and remedies for enforcing
the requirements of the state program;
and,

(3) The TRS programs of the listed
states in no way conflict with federal
law.

The Commission also has determined
that, where applicable, the intrastate
funding mechanisms of the listed states
are labeled in a manner that promotes
national understanding of TRS and does
not offend the public, consistent with
section 64.605(d) of the Commission’s
rules, 47 CFR 64.605(d).

On May 14, 1998, the Commission
adopted a Notice of Proposed

Rulemaking that proposes ways to
enhance the quality of existing
telecommunications relay services
(TRS) and expand those services for
better use by individuals with speech
disabilities. See Telecommunications
Relay Services and Speech-to-Speech
Services for Individuals with Hearing
and Speech Disabilities, CC Docket No.
98-67, FCC 98-90 (rel. May 20, 1998).
Because the Commission may adopt
changes to the rules governing relay
programs, including state relay
programs, the certification granted
herein is conditioned on a
demonstration of compliance with any
new rules ultimately adopted by the
Commission. The Commission will
provide guidance to the states on
demonstrating compliance with such
rule changes.

This certification, as conditioned
herein, shall remain in effect for a five
year period, beginning July 26, 1998,
and ending July 25, 2003, pursuant to 47
CFR 64.605(c). One year prior to the
expiration of this certification, July 25,
2002, the states may apply for renewal
of their TRS program certifications by
filing documentation in accordance
with the Commission’s rules, pursuant
to 47 CFR 64.605(a) and (b).

Copies of certification letters are
available for public inspection at the
Commission’s Common Carrier Bureau,
Network Services Division, Room 235,
2000 M Street, N.W., Washington, D.C.,
Monday through Thursday, 8:30 AM to
3:00 PM (closed 12:30 to 1:30 PM) and
the FCC Reference Center, Room 239,
1919 M Street, N.W., Washington, D.C.,
daily, from 9:00 AM to 4:30 PM.

Third Group of States Approved For
Certification

File No. TRS-97-06
Applicant: Georgia Public Service
Commission
State of: Georgia
File No. TRS-97-16
Applicant: Pennsylvania Public
Utility Commission
State of: Pennsylvania
File No. TRS-97-19
Applicant: Maine Public Utilities
Commission
State of: Maine
File No. TRS-97-24
Applicant: Misouri Public Service
Commission
State of: Missouri
File No. TRS-97-28
Applicant: Oklahoma Telephone
Association
State of: Oklahoma
File No. TRS-97-34
Applicant: lowa Utilities Board
State of: lowa
File No. TRS-97-35
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Applicant: West Virginia Public
Service Commission

State of: West Virginia

For further information, contact Al
McCloud, (202) 418-2499,
amccloud@fcc.gov: Helene Nankin,
(202) 418-1466, hnankin@fcc.gov; or
Kris Monteith, (202) 418-1098,
kmonteit@fcc.gov, (TTY, 202-418—
0484), at the Network Services Division,
Common Carrier Bureau, Federal
Communications Commission.

Federal Communications Commission.
Anna Gomez,

Deputy Chief, Network Services Division,
Common Carrier Bureau.

[FR Doc. 98-16069 Filed 6-16-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL MARITIME COMMISSION

Notice of Submission for OMB Review
and Comment Request

AGENCY: Federal Maritime Commission.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the information collection requests
abstracted below have been forwarded
to the Office of Management and Budget
(OMB) for review and approval. The
submissions to OMB request continued
approval (extensions with no changes)
for OMB No. 3072-0012 (Licensing of
Ocean Freight Forwarders and Form
FMC-18); OMB No. 3072-0028 (Foreign
Commerce Anti-Rebating Certification);
and OMB No. 3072-0053 (Non-Vessel-
Operating Common Carriers Surety
Bonds). Previously, comments were
solicited by notice published on March
26, 1998, (63 FR 14713-14714). The
FMC did not receive any comments in
response to that notice.

DATES: Comments must be submitted on

or before July 17, 1998.

ADDRESSES: Send comments to:

Edward P. Walsh, Managing Director,
Federal Maritime Commission, 800
North Capitol Street, N.W.,
Washington, D.C. 20573, (Telephone:
(202) 523-5800)

and

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Ed Clarke, Desk
Officer for FMC, 725 17th Street,
N.W., Washington, D.C. 20503.

FOR FURTHER INFORMATION CONTACT:

Send requests for copies of the current

OMB clearances to: George D. Bowers,

Director, Office of Information

Resources Management, Federal

Maritime Commission, 800 North

Capitol Street, N.W., Washington, D.C.
20573, (Telephone: (202) 523-5834).
SUPPLEMENTARY INFORMATION:

1. Ocean Freight Forwarder Licensing
and Application Form FMC-18—0OMB
Approval Number 3072-0012 Expires
August 31, 1998

Abstract: Section 19 of the Shipping
Act of 1984, 46 U.S.C. app. §1718,
requires that no person shall act as a
freight forwarder unless they hold a
license by the Federal Maritime
Commission. The Act requires the
Commission to issue a license to any
person that it determines to be qualified
by experience and character to act as an
ocean freight forwarder if that person
has provided a surety bond issued by a
surety company found acceptable by the
Secretary of the Treasury. The
Commission has implemented the
provisions of Section 19 in regulations
contained in 46 CFR Part 510 and its
related application form, FMC-18.

Needs and Uses: The Commission
uses information obtained from Form
FMC-18 as well as information
contained in the Commission’s files and
letters of reference to determine whether
an applicant meets the requirements for
a license. If the collection of information
were not conducted, there would be no
basis upon which the Commission
could determine if applicants are
qualified for licensing.

Frequency: This information is
collected as applicants apply for a
license or when certain information
changes in existing licenses.

Type of Respondents: Persons
desiring to act as freight forwarders.

Number of annual respondents: The
Commission estimates an annual
respondent universe of 2,007 licensed
freight forwarders. The Commission
estimates that the rule will impose, in
varying degrees, a reporting burden on
the entire respondent universe.

Estimated time per response: The
completion time for the Form FMC-18
is estimated to be 2 person hours on
average with the range being .5 hours to
4 hours.

Total Annual Burden: The
Commission estimates the total annual
burden to be 2,018 person hours, as
follows: 822 hours to comply with the
regulation provisions; 502 hours for
recordkeeping requirements; and 694
hours to complete the Form FMC-18.

2. Foreign Commerce Anti-rebating
Certification—OMB Approval number
3072-0028 Expires August 31, 1998

Abstract: Section 15(b) of the
Shipping Act of 1984, 46 U.S.C. app.
§1714(b), requires the chief executive
officer of each common carrier and

certain other persons to file with the
Commission a periodic written
certification that anti-rebating policies
have been implemented and that full
cooperation will be given to any
Commission investigation of illegal
rebating activity. The Commission has
implemented the provisions of section
15(b) in regulations contained in 46 CFR
582.

Needs and Uses: The Commission
uses the information filed by these
parties to maintain continuous
surveillance over the activities of these
entities and to provide an effective
deterrent against rebating practices.

Frequency: This information is
collected with the filing of a carrier’s
initial tariff and the applicant’s ocean
freight forwarder license application.
On each subsequent even-numbered
calendar year, certifications are required
to be filed.

Type of Respondents: Respondents
may include the chief executive officer
of each common carrier and ocean
freight forwarder, shipper, shipper’s
association, marine terminal operator or
broker.

Number of Annual Respondents: The
Commission estimates a total of
approximately 4,857 respondents as
follows: 2,450 non-vessel-operating
common carriers, 400 vessel operating
common carriers and 2,007 ocean
freight forwarders.

Estimated Time Per Response: The
Commission estimates approximately .5
person hours per response.

Total Annual Burden: Total annual
burden is estimated at 2,429 person
hours.

3. NVOCC Surety Bonds—OMB
Approval Number 3072-0053 Expires
September 30, 1998

Abstract: Section 23(a) of the
Shipping Act of 1984, 46 U.S.C. app.
§1721(a), requires each non-vessel
operating common carrier (NVOCC) to
furnish the Commission with an
acceptable bond, proof of insurance or
other surety, which is to be available to
pay for damages arising from
transportation-related activities,
reparations or penalties. The
Commission has implemented the
provisions of section 23(a) in
regulations contained in 46 CFR 583.

Needs and Uses: The Commission
uses the information to maintain
continuous surveillance over NVOCCs
and to enable the Commission to
discharge its duties under the Act. Upon
request, the Commission provides
information to the public regarding a
carrier’s evidence of financial
responsibility.
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Frequency: Documents are filed
annually.

Type of Respondents: Non-Vessel
Operating Common Carriers.

Number of annual respondents: The
Commission estimates that
approximately 2,450 NVOCCs will file
these documents.

Estimated Time per response: The
Commission estimates one person hour
per response for each filing.

Total Annual Burden: Total annual
manhour burden is estimated at 2,450
hours.

Send comments regarding the burden
estimate, or any other aspect of the
information collections, including
suggestions for reducing the burden, to
the addresses shown above.

Joseph C. Polking,

Secretary.

[FR Doc. 98-16008 Filed 6—-16—-98; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL MARITIME COMMISSION

Notice of Agreement(s) Filed

The Commission hereby given notice
of the filing of the following
agreement(s) under the Shipping Act of
1984.

Interested parties can review or obtain
copies of agreements at the Washington,
DC offices of the Commission, 800
North Capitol Street, NW, Room 962.
Interested parties may submit comments
on an agreement to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within 10 days
of the date this notice appears in the
Federal Register.

Agreement No.: 202-011587-002

Title: United States South Europe
Conference

Parties:

A.P. Moller-Maersk Line

P&O Nedlloyd B.V.

P&O Nedlloyd Limited

Sea-Land Service, Inc.

Synopsis: The proposed modification of
the Agreement’s service contract
guidelines would permit the parties to
unanimous agree to exempt particular
agreement service contracts from the
application of specific surcharges.
The parties have requested expedited
review.

Agreement No.: 203-011625

Title: United Alliance Neutral Chassis
Pool Program

Parties:

Hanjin Shipping Co., Ltd.

Cho Yang Shipping Co., Ltd.

DSR-Senator Lines GmbH

United Arab Shipping Co. (S. A. G.)
Synopsis: The proposed Agreement

would permit the parties to form and

operate a chassis pool among
themselves and to agree upon the type
and number of chassis to be
contributed to the pool and upon the
rates and conditions for use of the
chassis both amongst themselves and
by outside parties.

Agreement No.: 232-011626

Title: Aliance/Columbus/P&) Nedlloyd
Agreement

Parties:
Empresa de Navegacao Alianca S.A.
Hamburg-Sud
P&O Nedlloyd Limited and P&O

Nedlloyd B.V. acting as a single
party

Synosis: The proposed Agreement
authorizes the parties to operate
vessels, agree on vessel deployment
and sailing schedules, and to cross-
charter and exchange space in the
trades between (a) ports on the United
States East Coast and ports on the East
Coast of South America, and (b) ports
on the United States Gulf Coast and
ports in the Caribbean and ports on
the East Coast of South America. The
parties requested expedited review.

Dated: June 11, 1998.

By Order of the Federal Maritime
Commission.

Joseph C. Polking,

Secretary.

[FR Doc. 98-16009 Filed 6-16-98; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Sunshine Act Meeting

TIME AND DATE: 11:00 a.m., Monday, June
22,1998.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, 20th and C
Streets, N.W., Washington, D.C. 20551.
STATUS: Closed.

MATTERS TO BE CONSIDERED:

1. Proposed amendments to the
Voluntary Guide to Conduct for Federal
Reserve System Officials.

2. Personnel actions (appointments,
promotions, assignments,
reassignments, and salary actions)
involving individual Federal Reserve
System employees.

3. Any items carried forward from a
previously announced meeting.
CONTACT PERSON FOR MORE INFORMATION:
Lynn S. Fox, Assistant to the Board;
202-452-3204.

SUPPLEMENTARY INFORMATION: You may
call 202-452—-3206 beginning at
approximately 5 p.m. two business days
before the meeting for a recorded
announcement of bank and bank
holding company applications

scheduled for the meeting; or you may
contact the Board’s Web site at http://
www.bog.frb.fed.us for an electronic
announcement that not only lists
applications, but also indicates
procedural and other information about
the meeting.

Dated: June 12, 1998.
Robert deV. Frierson,
Associate Secretary of the Board.
[FR Doc. 98-16198 Filed 6—12-98; 5:07 pm]
BILLING CODE 6210-01-P

FEDERAL SERVICE IMPASSES PANEL

Information Collection Submitted to
the Office of Management and Budget
for Review Under the Paperwork
Reduction Act

AGENCY: Federal Service Impasses
Panel.

ACTION: Notice.

The Federal Service Impasses Panel
(Panel) has submitted the following
information collection requirement to
the Office of Management and Budget
(OMB) for review and clearance under
the Paperwork Reduction Act of 1995,
Pub. L. 104-13. Comments regarding
this information collection are best
assured of having their full effect if
received within 30 days of this
notification. Comments should be
addressed to: Joseph Lackey, Desk
Officer for the Federal Labor Relations
Authority, Office of Management and
Budget, New Executive Office Building,
room 10235, Washington, DC 20503;
and to Solly Thomas, Executive
Director, Federal Labor Relations
Authority, 607 14th St., NW.,
Washington, DC 20424. Copies of the
submission may be obtained by calling
H. Joseph Schimansky, Executive
Director, Federal Service Impasses
Panel, (202) 482—6670, ext. 227.

Title: Request for Assistance.

Summary: Various persons can
request assistance from the Panel to
resolve collective bargaining impasses
under the Federal Service Labor-
Management Relations Statute, 5 U.S.C.
7119. The Panel needs information from
the requesting party to begin processing
the request for assistance. The Request
for Assistance Form includes questions
to the filer concerning, among other
things, identification of the parties; a
description of the issues; the number,
length, and dates of negotiation and
mediation sessions held; and if the
impasse arises from an agency
determination not to establish or
terminate a compressed work schedule
under the Federal Employees Flexible
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and Compressed Work Schedules Act,
the schedule or proposed schedule
which is the subject of the agency’s
determination and the finding on which
the determination is based.

Need and Use of the Information: The
information to be collected by the
Request for Assistance is required for
the Panel to be able to process and
decide collective bargaining impasses
arising under the Federal Service Labor-
Management Relations Statute, 5 U.S.C.
7119. The information collected on the
form is to be used to enable Panel staff
employees to contact affected parties in
impasse proceedings, and to enable staff
employees to take the necessary steps to
begin the processing of the Request for
Assistance. The form will be provided
to members of the public to initiate an
impasse proceeding before the Panel.
The petition form is filed with the
Panel’s office. Use of the form is not
required to obtain Panel assistance,
however, so long as the written request
by a party for assistance contains the
information requested on the form.

Description of Respondents: Federal
employees representing federal agencies
in their capacity as employer and
federal employees and employees of
labor organizations that are representing
those labor organizations, are the
members of the public who may file the
Request for Assistance form.

Number of Respondents:
Approximately 160 per year.

Frequency of Response: On occasion,
as collective bargaining impasses arise.

Total Burden Hours: Approximately
one-half hour per petition (80 hours per
year).

Authority: Section 3507 of the Paperwork
Reduction Act of 1995, 44 U.S.C. Chap. 35,
as amended.

Dated: June 11, 1998.

H. Joseph Schimansky,

Executive Director, Federal Service Impasses
Panel.

[FR Doc. 98-16045 Filed 6-16-98; 8:45 am]
BILLING CODE 6727-01-P

GENERAL SERVICES
ADMINISTRATION

[OMB Control No. 3090-0080]

Submission for OMB Review;
Comment Request Entitled Contract
Financing

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Notice of request for an
extension to an existing OMB clearance
(3090-0080).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44

U.S.C. Chapter 35), the Office of
Acquisition Policy has submitted to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a previously approved
information collection requirement
concerning Contract Financing.

DATES: Comment Due Date: August 17,
1998.

ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: Edward
Springer, GSA Desk Officer, Room 3235,
NEOB, Washington, DC 20503, and to
Marjorie Ashby, General Services
Administration (MVP), 1800 F Street
NW, Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT: Al
Matera, Office of GSA Acquisition
Policy (202) 501-1224.

SUPPLEMENTARY INFORMATION:

A. Purpose

The GSA is requesting the Office of
Management and Budget (OMB) to
review and approve information
collection, 3090-0080, concerning
Contract Financing. Offerors are
required to identify whether items are
foreign source end products and the
dollar amount of import duty for each
product.

B. Annual Reporting Burden

Respondents: 2,000; annual
responses: 2,000; average hours per
response: .1; burden hours: 200.

Copy of Proposal

A copy of this proposal may be
obtained from the GSA Acquisition
Policy Division (MVP), Room 4011, GSA
Building, 1800 F Street NW,
Washington, DC 20405, or by
telephoning (202) 501-3822, or by
faxing your request to (202) 501-3341.

Dated: June 9, 1998.
Ida M. Ustad,
Deputy Associate Administrator, Office of
Acquisition Policy.
[FR Doc. 98-16077 Filed 06-16-98; 8:45 am]
BILLING CODE 6820-61-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Announcement Number 98084]

Notice of Availability of Funds for
1998; State Cardiovascular Health
Programs

Introduction

The Centers for Disease Control and
Prevention (CDC), announces the
availability of fiscal year (FY) 1998
funds for a cooperative agreement
program for State-based cardiovascular
health programs. This announcement is
the first of its kind and contains
cardiovascular health program design
components considered essential to
increasing the leadership of State health
departments in cardiovascular disease
prevention and control. The essential
components are characterized by
definition of the cardiovascular disease
problem within the State; development
of partnerships and coordination among
concerned nongovernmental and
governmental partners; development of
effective strategies to reduce the burden
of cardiovascular diseases and related
risk factors with an overarching
emphasis on heart healthy policies and
physical and social environmental
changes at all levels as interventions;
and monitoring of all the critical aspects
of cardiovascular diseases.

To improve the cardiovascular health
of all Americans, every State health
department should have the capacity,
commitment, and resources to carry out
comprehensive cardiovascular disease
prevention and control programs.
Applicants may apply for one, but not
both, of the following levels of support:

1. A Core Capacity Program to
develop basic cardiovascular disease
program functions and activities at the
State level such as partnerships and
program coordination, scientific
capacity, inventory of policy and
environmental strategies, State plan for
cardiovascular diseases, training and
technical assistance, strategies for
addressing Priority Populations, and
intervention strategies.

2. A Comprehensive Program to
implement and disseminate
intervention activities throughout the
State using health care settings, work
sites, schools, media, the government,
and community-based organizations as
primary modes of intervention for
cardiovascular diseases.

One optional enhanced school health
program. Additional funding may be
available for either a Core Capacity
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Program or a Comprehensive Program to
collaborate with the State education
agency and other relevant governmental
and nongovernmental agencies to
implement cardiovascular disease
prevention strategies that address
students, their families, school staff, and
communities.

While defining the problem of
cardiovascular diseases and related risk
factors within the State, the applicant
may determine the Priority Populations
to be addressed. Factors that may be
considered when identifying Priority
Populations include rates of
cardiovascular diseases and related risk
factors, lack of access to services,
socioeconomic levels, and populations
with documentation of high risk of
cardiovascular diseases. The applicant
may direct specific program
interventions to reduce risk factors in
key Priority Populations to levels at or
below the general population.

The CDC is committed to achieving
the health promotion and disease
prevention objectives of Healthy People
2000, a national activity to reduce
morbidity and mortality and improve
the quality of life. This announcement
is related to the priority area of Heart
Disease and Stroke. (For ordering a copy
of Healthy People 2000, see the section
“Where to Obtain Additional
Information.”)

Authority

This program is authorized under
section 317(a) of the Public Health
Service (PHS) Act [42 U.S.C.247b(a)], as
amended. Applicable program
regulations are found in 42 CFR Part
51b-Project Grants for Preventive Health
Services.

Smoke-Free Workplace

CDC strongly encourages all grant
recipients to provide a smoke-free
workplace and to promote the nonuse of
all tobacco products, and Public Law
103-227, the Pro-Children Act of 1994,
prohibits smoking in certain facilities
that receive Federal funds in which
education, library, day care, health care,
and early childhood development
services are provided to children.

Eligible Applicants

Assistance will be provided only to
the health departments of certain States
or their bona fide agents. Eligible States
are limited to those in which mortality
rates from ischemic heart disease or
stroke exceed the national rates by ten
percent or more. The eligible States
(based on National Vital Records) are
Alabama, Arkansas, Georgia, Indiana,
Kentucky, Louisiana, Mississippi,
Missouri, New York, North Carolina,

Ohio, Oklahoma, South Carolina,
Tennessee, Virginia, West Virginia; and
the District of Columbia.

Other States or territories including
American Samoa, the Commonwealth of
Puerto Rico, the Virgin Islands, the
Federated States of Micronesia, Guam,
the Northern Mariana Islands, the
Republic of the Marshall Islands, and
the Republic of Palau may apply; but,
they must provide evidence that their
mortality rate from ischemic heart
disease exceeds 189.7/100,000 or the
mortality rate from stroke exceeds 44.4/
100,000. Mortality statistics provided by
the applicant must use ICD-9 codes of
410-414 (Ischemic heart disease) and
430-438 (Stroke), age-adjusted to the
1970 U.S. population, resident
population only, for the 35-74 year-old
population of the State, for 1991-1995
based on National Vital Records
available on CDC WONDER. This
documentation must be provided in the
Executive Summary of the Application
Content section.

State health departments are uniquely
qualified to define the cardiovascular
health problem throughout the State, to
plan and develop statewide strategies to
reduce the burden of cardiovascular
diseases, to provide overall State
coordination of cardiovascular health
activities among partners, to lead and
direct communities, to direct and
oversee interventions within
overarching State policies, and to
monitor critical aspects of
cardiovascular diseases. Therefore,
because of these unique qualifications,
competition is limited to State health
departments.

Eligible applicants may choose to
address either the Core Capacity
Program or the Comprehensive Program.
However, applicants choosing to
address the Comprehensive Program
must meet the matching requirement for
State funds (see Recipient Financial
Participation).

Availability of Funds

Approximately $4,750,000 is available
in FY 1998 to fund approximately 8
States.

A. Approximately $1,800,000 is
available for approximately 6 Core
Capacity Program awards. It is expected
that the average award will be $300,000,
ranging from $250,000 to $500,000.

B. Approximately $2,500,000 is
available for approximately 2
comprehensive awards. It is expected
that the average award will be
$1,250,000 ranging from $1,000,000 to
$1,500,000.

C. Approximately $450,000 is
available for one optional enhanced
school health program that may be

additional funding to either a Core
Capacity Program or a Comprehensive
Program.

It is expected that the awards will
begin on or about September 28, 1998,
and will be made for a 12-month budget
period within a project period of up to
5 years. Funding estimates may vary
and are subject to change.

Continuation awards within the
project period will be made on the basis
of satisfactory progress and the
availability of funds.

If requested, federal personnel,
equipment, or supplies may be provided
in lieu of a portion of the financial
assistance.

States which compete for funds but
do not receive an award and whose
application is not disapproved, will
maintain an “approved but unfunded”
status for one year. If additional funds
become available during the year,
additional States may be considered for
funding.

CDC anticipates that additional funds
may become available for addressing
Priority Populations for recipients under
this program announcement. If funds
become available, recipients may be
solicited to submit competitive
supplemental applications for these
funds.

Recipient Financial Participation

Matching funds are required from
State sources in an amount not less than
$1 for each $4 of Federal funds awarded
under the Comprehensive Program of
this announcement. Applicants for the
Comprehensive Program must provide
evidence of State appropriated resources
targeting cardiovascular health of at
least 20 percent of the total approved
budget. The Preventive Health and
Health Services (PHHS) Block Grant
may not be included as State resources.

Applicants may not use these funds to
supplant funds from State sources or the
Preventive Health and Health Services
Block Grant dedicated to cardiovascular
health. Applicants must maintain
current levels of support dedicated to
cardiovascular health from State sources
or the Preventive Health and Health
Services Block Grant.

Use of Funds

Funds provided under this program
announcement are not intended to be
used to conduct community-based pilot
or demonstration projects.

Restrictions on Lobbying

Applicants should be aware of
restrictions on the use of Health and
Human Services (HHS) funds for
lobbying of Federal or State legislative
bodies. Under the provisions of 31
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U.S.C. Section 1352 (which has been in
effect since December 23, 1989),
recipients (and their subtier contractors)
are prohibited from using appropriated
Federal funds (other than profits from
Federal contract) for lobbying Congress
or any Federal agency in connection
with the award of a particular contract,
grant, cooperative agreement, or loan.
This includes grants/cooperative
agreements that, in whole or in part,
involve conferences for which Federal
funds cannot be used directly or
indirectly to encourage participants to
lobby or to instruct participants on how
to lobby.

In addition, the FY 1998 Department
of Labor, Health and Human Services,
and Education, and Related Agencies
Appropriations Act (Public Law 105-78)
states in Sec. 503(a)and (b) no part of
any appropriation contained in this Act
shall be used, other than for normal and
recognized executive-legislative
relations, for publicity or propaganda
purposes, for the preparation,
distribution, or use of any kit, pamphlet,
booklet, publication, radio, television,
or video presentation designed to
support or defeat legislation pending
before the Congress or any State
legislature, except in presentation to the
Congress or any State legislative body
itself. No part of any appropriation
contained in this Act shall be used to
pay the salary or expenses of any grant
or contract recipient, or agent acting for
such recipient, related to any activity
designed to influence legislation or
appropriations pending before the
Congress or any State legislature.

Background

Among men and women, and across
all racial and ethnic groups,
cardiovascular disease is our nation’s
leading killer and a leading cause of
disability. More than 950,000
Americans die of cardiovascular disease
each year, accounting for more than 40
percent of all deaths. Over half of these
deaths occur among women.

In 1998, cardiovascular diseases are
estimated to cost our nation $274
billion. This amount includes health
expenditures and lost productivity
resulting from illness and death. The
use of expensive treatment, although
effective in delaying death from
cardiovascular diseases, is likely to
continue to increase the financial
impact.

Cardiovascular diseases are common
and their risk factors are widespread in
American society. Although most of the
major risk factors for heart disease and
stroke are modifiable or entirely
preventable, over 80 percent of
Americans report having at least one

major risk factor. These include tobacco
use, physical inactivity, poor diet, high

blood pressure, high blood cholesterol,

obesity, and diabetes.

Major disparities exist among
population groups, with a
disproportionate burden of death and
disability from cardiovascular diseases
in minority and low-income
populations. For example, the rate of
premature deaths caused by
cardiovascular diseases is greater among
African-Americans than among white
Americans. Disparities also exist in the
prevalence of risk factors for
cardiovascular diseases. For example,
physical inactivity is higher for
Mexican-American women (46 percent)
and African-American, non-Hispanic
women (40 percent) than for white, non-
Hispanic women (23 percent).

Purpose

The purpose of this program is not
only to provide financial and
programmatic assistance that will aid
States in developing, implementing, and
evaluating cardiovascular disease
prevention and control programs; but
also, to assist States in developing their
Core Capacity Programs into a
Comprehensive Program.

State Core Capacity Programs: The
purpose of these programs is to develop
and fill gaps in capacity and leadership
in State health departments in areas
critical to the implementation and
management of a successful statewide
comprehensive cardiovascular disease
prevention program. Core Capacity
Programs are the foundation upon
which comprehensive cardiovascular
health programs are built.

State Comprehensive Programs: The
purpose of these programs is to build
upon core capacities of the State. They
implement widespread interventions
throughout the State, adopting
population-based approaches for
cardiovascular disease prevention and
control that extends to all population
groups, and a focused approach for
priority populations. In addition to the
components of the Core Capacity
Programs, the Comprehensive Programs
extend resources to local health
agencies, communities, and
organizations for implementation of the
cardiovascular health strategies.

Program Requirements

In conducting activities to achieve the
purpose of this program, the recipient
will be responsible for conducting the
activities under A. (State Core Capacity
Programs), below, or under B.
(Comprehensive Programs), below, and
CDC will be responsible for the

conducting activities listed under C.,
below.

A. Recipient Activities for State Core
Capacity Programs

1. Develop and Coordinate Partnerships

Identify, consult with, and
appropriately involve the State
cardiovascular health partners to
identify areas critical to the
development of a statewide
cardiovascular disease prevention and
control program, coordinate activities,
avoid duplication of effort, and enhance
the overall leadership of the State with
its partners. Within a State health
department, coordinate and collaborate
with partners in nutrition and physical
activity and other areas such as tobacco,
diabetes, cancer, health education,
Preventive Health and Health Services
Block Grant, laboratory, as well as with
data systems such as vital statistics and
behavioral risk factor surveillance.
Within State government, collaboration
and partnership with other departments
such as education, transportation, parks
and recreation, and with youth risk
behavioral surveillance, should be
developed. These partnerships and
collaborative efforts should develop into
memorandums of agreement (MOA) or
similar formalized arrangements. The
State health department should develop
a statewide coalition with
representation from other agencies,
professional and voluntary groups,
academia, community organizations, the
media, and the public.

2. Develop Scientific Capacity to Define
the Cardiovascular Disease Problem

Enhance epidemiology, statistics, and
data analysis from existing data systems
such as vital statistics, hospital
discharges, and behavioral risk factor
surveillance to determine:

a. Trends in cardiovascular diseases.

b. Geographic distribution of the
diseases.

c. The racial and ethnic identities of
populations at highest risk for
cardiovascular diseases.

d. Ways to integrate systems to
provide comprehensive data needed for
assessing and monitoring the
cardiovascular health of populations
and program outcomes.

Monitoring and program evaluation
are considered essential components of
building scientific capacity. Scientific
capacity may also extend to developing
access to outside databases such as
medical care, and to laboratory
development consistent with the overall
direction of the program. State public
health laboratories, or laboratories
contracted by States to perform lipid
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and lipoprotein testing, should be
standardized by the CDC Lipid
Standardization Program.

3. Develop an inventory of Policy and
Environmental Strategies

Develop an inventory of policy and
environmental issues in systems and
settings, (State, communities, health
care sites, work sites, schools) affecting
the cardiovascular health of the general
population and Priority Populations, to
include such issues as food service
policies; availability of opportunities
such as sidewalks, recreation centers,
parks, walking trails; restrictions on
tobacco; and standards of care. Health
care-related policy and environmental
issues should be assessed in
collaboration with purchasers of
medical care, managed care
organizations, and consumers. Attention
should be paid to the needs of Priority
Populations and the policy and
environmental issues most vital to their
cardiovascular health.

4. Develop or Update State Plan

Develop or update a State plan for
cardiovascular diseases to include
specific objectives for future reductions
in cardiovascular diseases and related
risk factors. Develop a complete
description of the cardiovascular
disease problem geographically and
demographically and include
population-specific strategies for
achieving the objectives. The strategies
should emphasize population-based
policy and environmental approaches as
well as the needs of Priority
Populations. The strategies may also
include planning for program
development at the community level,
particularly for Priority Populations.

5. Provide Training and Technical
Assistance

Increase the skills of State health
department and external personnel in
areas such as data systems; use of data
in program planning; assessing
community assets and needs;
cardiovascular diseases and related risk
factors with emphasis on nutrition and
physical activity; approaches to
interventions with emphasis on policy
and environmental issues; social
marketing and communications;
epidemiology; health promotion;
partnering; cultural competency;
community engagement; and program
evaluation. Training may address State
health department personnel as well as
those at the local level, designated
partners, and may include development
of technical assistance to communities,
work sites, health sites, schools,
organizations of faith, and community-

based organizations. This component
may also extend to laboratory
improvement for lipid measurement.

6. Develop Population-Based Strategies

Develop population-based
intervention strategies to reduce the
burden of cardiovascular diseases in the
State, with a strong emphasis on policy
and environmental approaches for the
general population. Primary strategies
must address the cardiovascular risk
factors of nutrition and physical
activity. The strategies should be
included in the updated State plan and
may use health sites, work sites,
schools, media, organizations of faith,
community-based organizations, and
governments, as effective means to
reach people. Although Core Capacity
awards do not include funds for
implementation of strategies, the
projected cost of implementing the
strategies should be developed and
included in progress reports.

7. Develop Culturally-Competent
Strategies for Priority Populations

Develop, and include in the State
plan, strategies for enhanced program
efforts to address Priority Populations
with more intensive intervention than
population-based approaches and
specify how interventions would be
designed appropriately for the priority
populations to be addressed. Strategies
should include policy and
environmental approaches specific for
the population to be addressed but may
also include strategies for direct
interventions such as community
events, screenings, special classes, and
campaigns designed to improve
awareness of cardiovascular risk factors
in the populations and to reduce risk
factors in the populations to levels at or
below the general population. Initiatives
may be used to demonstrate the
effectiveness of selected strategies or as
a means to generate community support.
Although Core Capacity awards do not
include funds for implementation of
strategies, the projected cost of
implementing the strategies for Priority
Populations should be developed and
included in progress reports.

8. (Optional) Enhanced School Health
Program

Develop enhanced program efforts
designed to reach youth during their
formative years. Collaborate with the
State education agency to sustain efforts
with local education agencies and other
relevant governmental and
nongovernmental agencies to implement
cardiovascular disease prevention
strategies that address students, their
families, school staff, and communities.

Implement policy mandates,
environmental change, school food
service, classroom instruction, and
involve families and community
agencies in such efforts. Establish,
strengthen, or expand education
intended to prevent or reduce sedentary
lifestyle, dietary patterns, and tobacco
use, that result in disease; and integrate
education into comprehensive school
health education. Coordinate fully with
State education and health programs
and strengthen school health programs.
Establish qualified staffing in the State
departments of education as well as in
the State health department.

B. Recipient Activities for
Comprehensive Programs

1. Implement Population-Based
Intervention Strategies Consistent with
the State Plan.

Strategies should include policy and
environmental approaches, and other
approaches disseminated through
various settings including health care
settings, work sites, schools,
organizations of faith, governments, and
the media. Interventions should be
population-based, with objectives
established that specify the population-
wide changes sought. Approaches
should extend to a relatively large
proportion of the population to be
addressed, rather than a few selected
communities. Interventions should be
coordinated such that health messages,
policies, and environmental measures
are consistent, the most cost-effective
methods are used for reaching the
populations, and duplication of effort is
avoided. Primary interventions must
address physical activity and nutrition.
Lipid and hypertension management are
consistent with physical activity and
good nutrition and may also be
included. Efforts to address tobacco use
should be coordinated with the State
tobacco program; tobacco-related
activities should not be duplicated.
Implementation may extend to grants
and contracts with local health agencies,
communities, and nonprofit
organizations.

2. Implement Strategies Addressing
Priority Populations

These strategies may include services
directed to specific communities and
segments of the population, and may
include all appropriate modes of
intervention needed to reach the
populations to be addressed. These
strategies may include more intensive,
directed services by organizations
including community-based
organizations, organizations of faith,
and State and national organizations
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concerned with improving the health
and quality of life of Priority
Populations.

3. Specify and Evaluate Intervention
Components

Design and implement a program
evaluation system. Evaluation should be
limited in scope to address strategy
implementation, changes in personal
behavioral risk factors, and changes in
policies and the physical and social
environment affecting cardiovascular
health. Evaluation should not include
comparison communities or quasi-
experimental designs. Evaluation
should cover both population-based
strategies as well as targeted strategies.
Evaluation should rely primarily upon
existing data systems such as vital
statistics, hospital discharges,
behavioral risk factor surveillance, and
youth risk behavioral surveys. The
program should address measures
considered critical to determine the
success of the program.

4. Implement Professional Education
Activities

Provide professional education to
health providers to assure appropriate
prevention and counseling are offered
routinely and that appropriate standards
of care are provided to all.

5. Monitor Secondary Prevention
Strategies

Secondary prevention strategies may
include such issues as aspirin and drug
therapy, physical activity regimens,
hormone replacement therapy, dietary
changes, and hypertension and lipid
management. Activities in secondary
prevention should be limited primarily
to monitoring the delivery of secondary
prevention practices. Development of
monitoring systems for secondary
prevention practices should be
coordinated with managed care
providers, Medicaid, major employers,
insurers, other organized health care
providers, and purchasers of health
care. Secondary prevention strategies
may be integrated with professional
education initiatives. Secondary
prevention should not provide for
drugs, patient rehabilitation, or other
costs associated with the treatment of
cardiovascular diseases.

6. (Optional) Enhanced School Health

Develop enhanced program efforts
designed to reach youth during their
formative years. Collaborate with the
State education agency to sustain efforts
with local education agencies and other
relevant governmental and
nongovernmental agencies to implement
cardiovascular disease prevention

strategies which address students, their
families, school staff, and communities.
Implement policy mandates,
environmental change, school lunch
programs, classroom instruction, and
involve families and community
agencies in the efforts. Establish,
strengthen, or expand education
intended to prevent or reduce sedentary
lifestyle, dietary patterns, and tobacco
use that result in disease; and integrate
education into comprehensive school
health education. Coordinate fully with
State education and health programs
and strengthen school health programs.
Establish qualified staffing in State
department of education as well as the
State health department.

C. CDC Activities

1. Provide technical assistance in the
coordination of surveillance and other
data systems to measure and
characterize the burden of
cardiovascular diseases. Provide
technical assistance in the design of
surveillance instruments and sampling
strategies, and provide assistance in the
processing of data for States. Provide
data on populations at highest risk.
Provide data for national-level
comparisons.

2. Develop and disseminate
programmatic guidance and other
resources for specific interventions,
media campaigns, and coordination of
activities.

3. Collaborate with the States and
other appropriate partners to develop
and disseminate recommendations for
policy and environmental interventions
including the measurement of progress
in the implementation of such
interventions.

4. Collaborate with appropriate
private, nonprofit organizations to
coordinate a cohesive national program.

5. Provide technical assistance to
State public health laboratory or
contract laboratory to standardize
cholesterol, high density lipoproteins,
and triglyceride measurements.

6. Provide training and technical
assistance regarding the coordination of
nutrition and physical interventions.

7. If requested, provide Federal
personnel, equipment, or supplies in
lieu of a portion of the financial
assistance.

Technical Reporting Requirements

An original and two copies of
semiannual progress reports are
required 30 days after each semiannual
reporting period. A financial status
report is required no later than 90 days
after the end of each budget period.
Final financial and performance reports
are required no later than 90 days after

the end of the project period. All reports
are to be submitted to the Grants
Management Branch, CDC. Progress
reports should include the following:

1. A comparison of actual
accomplishments with the objectives
established in the work plan for the
period.

2. Core Capacity programs should
report the projected cost of
implementing the strategies developed.

3. Other pertinent information that
includes, but is not limited to, the
reasons for slippage if established goals
were not met, analysis and explanation
of unexpected delays or high costs of
performance, and a listing of
presentations and publications
produced by, supported by, or related
to, program activities.

Application Content

Applicants must develop their
applications in accordance with PHS
Form 5161-1 (Revised 5/96), or new
CDC Form 0.1246(E), information
contained in this Program
Announcement, and the format and
page limitations outlined below.
Applicants may apply for funding of
either Core Capacity activities or
Comprehensive activities, but not both,
and must designate in the Executive
Summary of their application the
component (Core Capacity Program or
Comprehensive Program) for which they
are applying.

Applications for the Core Capacity
Program should not exceed 60 double-
spaced pages, single sided, in 12 point
type, excluding the optional enhanced
school health program, budget and
justification, and appendixes.
Applications for the Comprehensive
Program should not exceed 120 double-
spaced pages, single sided, in 12 point
type, excluding the optional enhanced
school health program, budget and
justification, and appendixes.
Applications for the Optional Enhanced
School Health Program should not
exceed 25 double-spaced pages, single
sided, in 12 point type, excluding the
optional enhanced school health
program, budget and justification, and
appendixes. Applicants should also
submit appendixes including resumes,
job descriptions, organizational chart,
facilities, and any other supporting
documentation as appropriate. All
materials must be suitable for
photocopying (i.e., no audiovisual
materials, posters, tapes, etc.).

|. Executive Summary

All applicants must provide a
summary of the program applied for and
whether the optional program is
included (two pages maximum). States
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and territories, other than the 17 eligible
applicants, must include documentation
of the required mortality statistics data.

I1. Core Capacity Program

(Narrative portions of the application
may not exceed 60 double-spaced

pages.)

A. Staffing (Not Included in 60 Page
Limitation)

Describe program staffing and
qualifications including contacts for
physical activity, nutrition, and
epidemiology. Provide organizational
chart, resumes, job descriptions, and
experience for all budgeted positions.
Describe lines of communication
between various related chronic disease
programs.

B. Facilities (Not Included in 60 Page
Limitation)

Describe facilities and resources
available to the program, including
equipment available, communications
systems, computer capabilities and
access, and laboratory facilities if
appropriate.

C. Background and Need

Thoroughly describe the need for
funding and the current resources
available for Core Capacity activities, to
include:

1. The overall State cardiovascular
disease problem.

2. The geographic patterns, trends,
age, gender, racial and ethnic patterns,
and other measures or assessments.

3. The barriers the State currently
faces in developing and implementing a
statewide program for the prevention of
cardiovascular diseases.

4. The advisory groups, partnerships,
or coalitions currently involved with the
State health department for
cardiovascular disease prevention and
control.

5. The current chronic disease
programs within the State health
department.

6. The gaps in resources, staffing,
capabilities, and programs that, if
addressed, might further the progress of
cardiovascular disease prevention; and
how the funds will be used to fill the
gaps in the core capabilities of the State
cardiovascular disease prevention and
control efforts.

D. Core Capacity Work Plan

Provide a work plan that addresses
each of the required Core Capacity
elements cited in the Recipient
Activities section above, to include the
following information:

1. Program objectives for each of the
elements. Objectives should describe

what is to happen, by when, and to
what degree.

2. The proposed methods for
achieving each of the objectives.

3. The proposed plan for evaluating
progress toward attainment of the
objectives.

4. A milestone and completion chart
for all objectives for the project period.

5. If human subjects research will be
conducted, describe how human
subjects will be protected.

E. (Optional) Enhanced School Health
Program (Not Included in 60 Page Limit;
Has Its Own 25 Page Limit)

Enhanced program efforts designed to
reach youth during their formative years
may be included as a program
component of a Core Capacity Program.
Describe planned activities for
collaboration with the State education
agency to develop a sustained effort
with local education agencies and other
relevant governmental and
nongovernmental agencies to implement
cardiovascular disease prevention
strategies that address students, their
families, school staff, and communities.
Effective strategies might include
activities such as policy mandates,
environmental change, classroom
instruction, school lunch programs, and
involvement of families and community
agencies. Strategies should establish,
strengthen, or expand education
intended to increase regular physical
activity and healthy dietary patterns and
to prevent or reduce tobacco use; and
should integrate such education into a
coordinated school health program.
Planned activities and strategies are
expected to be fully coordinated
between State education and health
programs and to strengthen school
health programs. Applicants may
establish qualified staffing in the State
department of education as well as the
State health departments.

Note: There is no penalty for not
undertaking optional activities.

F. Core Capacity Program Budget

Provide a line-item budget with
justifications consistent with the
purpose and proposed objectives, using
the format in Form 5161-1 or CDC Form
0.1246(CDC). Applicants are encouraged
to include budget items for travel for
three trips to Atlanta, GA for three
individuals to attend 3-day training and
technical assistance workshops.

The budget for the optional enhanced
school health program should be
distinguished from the general budget.

Supporting material such as
organizational charts, tables, position
descriptions, relevant publications,
letters of support, memorandums of

agreement, etc., should be included in
the appendixes and be reproducible.

I111. Comprehensive Program

(Narrative portions of the
Comprehensive Program application
may not exceed 120 double spaced, 12
point typed pages.)

A. Background and Need

Provide a thorough description of the
need for support, to include a detailed
analysis of the cardiovascular disease
problem in the State, the geographic and
demographic distribution, age, sex,
racial and ethnic groups, educational,
and economic patterns of the diseases as
well as the trends over time. Describe
the barriers to successful
implementation of a statewide program
for prevention of cardiovascular
diseases within the State; partnerships
and collaboration with related agencies,
and the status of policies and
environmental approaches in place that
influence risk factors and public
awareness. Describe how the funding
will be used to fill the gaps in
cardiovascular disease prevention
activities. Provide a description of the
populations to be addressed, including
Priority Populations, and their
constituencies and leadership potential
to develop and conduct program
activities.

B. Staffing (Not Included in 120 Page
Limitation)

Describe project staffing and
qualifications including contacts for
physical activity, nutrition, and
epidemiology. Provide organizational
chart, curriculum vitae, job
descriptions, and experience needed for
all budgeted positions. Describe lines of
communication between various related
chronic disease programs.

C. State Plan

Provide the current State plan (dated
January 1997 or later) that includes
population-based policy and
environmental strategies as well as
strategies for implementing community
programs which utilize health care
settings, work sites, the media, schools,
community-based organizations, the
community at-large; and which includes
strategies addressing specific Priority
Populations and communities.

D. Evaluation

Provide description of surveillance
and monitoring activities that include
mortality, changes in environmental and
policy indicators, and behavioral risk
factors including statistically valid
estimates for populations to be
addressed. Describe the capability for
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special one-time surveys. Describe how
each of the program elements will be
evaluated and which measures are
considered critical to monitor for
evaluating the success of the program.
Describe the various existing data
systems to be employed, how the
systems might be adapted, and the
specific program elements to be
evaluated by those systems. Describe the
schedules for data collection and when
analyses of the data will become
available. Describe how human subjects
will be protected, if human subjects
research is conducted.

E. Comprehensive Program Work Plan

The work plan should address each of
the required Core Capacity elements
cited in the Recipient Activities section
above in sufficient detail to describe the
results expected and how the State will
achieve the results. Objectives and
strategies should specify priority
populations to be addressed,
communities, or geographic areas of
concern; complete listings of the policy
and environmental changes sought to
create a heart-healthy environment for
the population; other intervention
strategies; coordination among State
partners; risk factor changes, and
strategies for closing the gap in
cardiovascular disease disparity.
Interventions should be expressed in
terms of changes sought for the general
population as well as changes in
Priority Populations to be addressed.
Population-based approaches should
extend to a relatively large proportion of
the State population rather than a few
selected communities. Targeted
strategies should clearly define the
Priority Populations to be addressed.
Objectives should describe what is to
happen, by when, and to what degree.
A milestone and activities completion
chart should be provided for all
objectives for the project period.

F. Collaboration

Provide letters of support describing
the nature and extent of involvement by
outside partners and coordination
among State health department
programs, other State agencies, and
nongovernmental health and nonhealth
organizations. Describe how the overall
delivery of interventions for priority
populations will be enhanced by these
collaborative activities. Describe current
data systems and how coordination will
be ensured with managed care
providers, Medicaid, major employers,
insurers, and other organized health
care providers, as well as purchasers of
health care.

G. Training Capability

Provide a description of training
sessions for health professionals
provided within the past three years.
Include agendas, dates, professional
status or occupation, and number of
attendees. Provide other evidence of
training capabilities deemed appropriate
to the program.

H. Budget Justification

Provide a line-item budget consistent
with Form 5161-1 or CDC Form 1246(E)
along with appropriate justifications.
Applicants are encouraged to include
budget items for travel for three trips to
Atlanta, GA for three individuals to
attend 3-day training and technical
assistance workshops.

The budget for Priority Populations
and the optional comprehensive school
health program should be distinguished
from the general budget. Please use the
separate columns provided in the
Budget Information Form 424A Section
B.

I. (Optional) Enhanced Comprehensive
School Health Program Should Not
Exceed 25 Double-Spaced Pages

Enhanced program efforts designed to
reach youth during their formative years
may be included as a program
component of a comprehensive capacity
program. Describe planned activities for
collaboration with the State education
agency to develop a sustained effort
with local education agencies and other
relevant governmental and
nongovernmental agencies to implement
cardiovascular disease prevention
strategies that address students, their
families, school staff, and their
communities. Effective strategies
include policy and environmental
changes, school food service, classroom
instruction, and involvement of families
and community agencies. Strategies
should establish, strengthen, or expand
education intended to increase regular
physical activity and healthy dietary
patterns and to prevent or reduce
tobacco use; and should integrate such
education into a coordinated school
health program. Planned activities and
strategies are expected to be fully
coordinated between State education
and health programs and to enhance
school health programs. Applicants may
establish qualified staffing in the State
department of education as well as the
State health department.

Supporting material such as
organizational charts, tables, resumes,
position descriptions, relevant
publications, letters of support,
memorandums of agreement, etc., may
be appended to the narrative portion of

the application and are not included in
the page limitation.

Special Guidelines for Technical
Assistance Workshop

Technical assistance will be available
for potential applicants in Atlanta,
Georgia, beginning at 1:00 EDT on June
29 and ending at noon EDT on June 30.
The purpose of the workshop is to help
potential applicants to:

1. Understand the scope and intent of
the Program Announcement for the
State Cardiovascular Health Programs;

2. Plan coordinated approaches to
assist the nation’s health agencies in
efforts to prevent cardiovascular
diseases and related risk factors;

3. Understand the role of policy and
environmental changes in improving
cardiovascular health;

4. Be familiar with the Public Health
Services funding policies and
application and review procedures.

Attendance at this workshop is not
mandatory. Attendees must pay their
travel, per diem, and all other expenses
related to attending the workshop. The
workshop will be held only if 10 or
more persons sign-up to attend.

Each potential applicant may send not
more than two representatives to this
workshop. Please provide the names of
the attendees to Nancy B. Watkins,
Division of Adult and Community
Health, National Center for Chronic
Disease Prevention and Health
Promotion, Centers for Disease Control
and Prevention, telephone (770) 488—
5425; fax (770) 488-5964 within ten
days after the publication date of the
program announcement.

Evaluation Criteria

Applications will be reviewed and
evaluated according to the following
criteria:

I. Core Capacity Program (Total 100
Points)

A. Staffing (10 Points)

The degree to which the proposed
staff have the relevant background,
gualifications, and experience; and the
degree to which the organizational
structure supports staffs’ ability to
conduct proposed activities. The degree
of coordination between relevant
programs within the State health
department.

B. Facilities (5 Points)

The adequacy of the applicant’s
facilities and resources.

C. Background and Need (15 Points)

The extent to which the applicant
identifies specific needs and resources
available for Core Capacity activities.
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The extent to which the funds will
successfully fill the gaps in State
capabilities. The extent to which the
applicant demonstrates a review of
journals and other publications
particularly for policy and
environmental strategies.

D. Core Capacity Work Plan (60 Points)

1. (20 Points) The extent to which the
plan for achieving the proposed
activities appears realistic and feasible
and relates to the stated program
requirements and purposes of this
cooperative agreement.

2. (20 Points) The extent to which the
proposed methods for achieving the
activities appear realistic and feasible
and relate to the stated program
requirements and purposes of the
cooperative agreement.

3. (10 Points) The extent to which the
proposed plan for evaluating progress
toward meeting objectives and assessing
impact appears reasonable and feasible.

4. (10 Points) The degree to which
partnerships are demonstrated through
collaborative activities or letters of
support.

E. Objectives (10 Points)

The degree to which objectives are
specific, time-phased, measurable,
realistic, and related to identified needs,
program requirements, and purpose of
the program.

F. Budget (Not Scored)

The extent to which the budget
appears reasonable and consistent with
the proposed activities and intent of the
program.

G. Human Subjects Research (Not
Scored):

If the proposed project involves
human subjects, whether or not exempt
from the DHHS regulations, the extent
to which adequate procedures are
described for the protection of human
subjects.

H. (Optional) Enhanced School Health
Program (100 Points—Scored
Separately)

1. Work Plan (60 Points)

The extent to which the plan for
achieving the proposed activities
appears realistic and feasible and relates
to the stated purposes of the optional
Enhanced School Health Program. The
extent to which objectives and plans
increase the State’s overall capability to
address cardiovascular disease
prevention and control; will reach youth
during their formative years; promote
collaboration and coordination between
the State health department and the
education agency; and propose to

integrate appropriate cardiovascular-
related health education into a
coordinated school health program.

2. Objectives (10 Points)

The degree to which objectives are
specific, time-phased, measurable,
realistic, and related to identified needs
and purpose of the program.

3. Evaluation (15 Points)

The extent to which the proposed
plan for evaluating progress toward
meeting objectives and assessing impact
appears reasonable and feasible.

4. Partnerships (15 Points)

The degree to which partnerships are
demonstrated through collaborative
activities or letters of support.

Content of Noncompeting
Continuation Applications submitted
within the project period need only
include:

A. A brief progress report that
describes the accomplishments of the
previous budget period.

B. Any new or significantly revised
items or information (objectives, scope
of activities, operational methods,
evaluation, key personnel, work plans,
etc.) not included in year 01 or
subsequent continuation applications.

C. An annual budget and justification.
Existing budget items that are
unchanged from the previous budget
period do not need rejustification.
Simply list the items in the budget and
indicate that they are continuation
items.

However, States receiving Core
Capacity Program funding may submit a
competitive application for
Comprehensive Program funding at the
end of any budget period within the 5-
year project period, provided new funds
are available to fund additional
Comprehensive Programs. These
applications must successfully address
the application Evaluation Criteria for
the Comprehensive Program; and, if
successful, they will move from Core
Capacity funding to Comprehensive
funding. If unsuccessful, they will
continue with Core Capacity funding.

I1. Comprehensive Program (Total 100
points):

A. Background and Need (10 Points)

The extent to which the funds will fill
the gaps in the State’s cardiovascular
disease prevention activities. The extent
to which the applicant identifies
specific needs in relation to geographic
and demographic distribution of
cardiovascular diseases with particular
emphasis on Priority Populations;
identifies trends in mortality and risk
factors; identifies barriers to successful

program implementation; and describes
existing policy and environmental
influences in terms of their affect on
public awareness and the risk factors for
cardiovascular diseases.

B. Staffing (10 points)

The degree to which the proposed
staff have the relevant background,
qualifications, and experience; the
degree to which the organizational
structure supports staffs’ ability to
conduct proposed activities; the degree
of staff coordination between relevant
program within the State health
department.

C. Comprehensive Work Plan (50 Points)

1. (20 Points) The extent to which the
plan for achieving the proposed
activities appears realistic and feasible
and relates to the stated program
requirements and purposes of this
cooperative agreement. The extent to
which the plan addresses the needs of
the State, the feasibility of the plan and
the appropriateness of the planned
interventions to the cardiovascular
disease problem, and the adequacy of
the plan to identify and address the
needs of Priority Populations. If
applicable, the degree to which the
applicant has met the CDC policy
requirements regarding the inclusion of
women, ethnic, and racial groups in
proposed research. This includes: (a) the
proposed plan for the inclusion of both
sexes and racial and ethnic minority
populations for appropriate
representation; (b) the proposed
justification when representation is
limited or absent; (c) a statement as to
whether the design of the study is
adequate to measure differences when
warranted; and (d) documentation of
plans for recruitment and outreach for
study participants that includes the
process of establishing partnerships
with community(ies) and recognition of
mutual benefits.

2. (20 points) The extent to which the
State Cardiovascular Diseases Plan
addresses the problem through policy
and environmental strategies and other
appropriate population-based
approaches and the extent of program
activities that use work sites, the media,
schools, community-based
organizations, organizations of faith, the
community at large.

3. (10 Points) The extent to which
collaboration of State nutrition, physical
activity, health promotion, and other
chronic disease programs with external
partners is used to deliver the program;
the extent to which coordination with
other State chronic disease programs
and other State agencies enhances the
cardiovascular disease program; and the
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extent of involvement of community-
based organizations in the
implementation of the program.

D. Evaluation (15 Points)

The extent to which the evaluation
plan appears capable of monitoring
progress toward meeting specific project
objectives, assessing the impact of the
program on the general population,
assessing changes in the Priority
Populations, monitoring utilization of
secondary prevention strategies, and
assessing the implementation of policy
and environmental strategies.

E. Professional Education (5 Points)

The extent of experience and history
of the applicant in conducting
professional education, to include the
involvement of or delivery of education
by health professions organizations,
medical societies, organized health care
providers, medical universities, and
purchasers of health care. The adequacy
of the staff and plan to coordinate,
affect, or deliver professional education
related to the overall State
Cardiovascular Disease Plan.

F. Objectives (10 Points)

The degree to which the objectives are
specific, time-phased, measurable,
realistic, and relate to identified needs
and purposes of the program, for both
the general population as well as the
targeted populations.

G. Budget (Not Scored)

The extent to which the budget
appears reasonable and consistent with
the proposed activities and intent of the
program.

H. Human Subjects Research (Not
Scored)

If the proposed project involves
human subjects, whether or not exempt
from the DHHS regulations, the extent
to which adequate procedures are
described for the protection of human
subjects.

I. (Optional) Enhanced School Health
Program: (Total 100 Points—Scored
Separately)

1. Work Plan (60 Points)

The extent to which the plan for
achieving the proposed activities
appears realistic and feasible and relates
to the stated purposes of the optional
Enhanced School Health Program. The
extent to which objectives and plans
increase the State’s overall capability to
address cardiovascular disease
prevention and control; will reach youth
during their formative years; promote
collaboration and coordination between
the State health department and the

education agency; and propose to
integrate appropriate cardiovascular-
related health education into a
coordinated school health program.

2. Objectives (10 Points)

The degree to which objectives are
specific, time-phased, measurable,
realistic, and related to identified needs
and purpose of the program.

3. Evaluation (15 Points)

The extent to which the proposed
plan for evaluating progress toward
meeting objectives and assessing impact
appears reasonable and feasible.

4. Partnerships (15 Points)

The degree to which partnerships are
demonstrated through collaborative
activities or letters of support.

Content of Noncompeting
Continuation Applications submitted
within the project period need only
include:

A. A brief progress report that
describes the accomplishments of the
previous budget period.

B. Any new or significantly revised
items or information (objectives, scope
of activities, operational methods,
evaluation, key personnel, work plans,
etc.) not included in year 01 or
subsequent continuation applications.

C. An annual budget and justification.
Existing budget items that are
unchanged from the previous budget
period do not need rejustification.
Simply list the items in the budget and
indicate that they are continuation
items.

Executive Order 12372 Review

Applications are subject to
Intergovernmental Review of Federal
Programs as governed by Executive
Order (E.O.) 12372, which sets up a
system for State and local government
review of proposed federal assistance
applications. Applicants (other than
federally recognized Indian tribal
governments) should contact their State
Single Point of Contact (SPOC) as early
as possible to alert them to the
prospective applications and receive
any necessary instructions on the State
process. For proposed projects serving
more than one State, the applicant is
advised to contact the SPOC for each
affected State. A current list of SPOCs
is included in the application kit. If
SPOCs have any State process
recommendations on applications
submitted to CDC, they should send
them to Sharron P. Orum, Grants
Management Officer, Grants
Management Branch, Procurement and
Grants Office, Centers for Disease
Control and Prevention, 255 East Paces

Ferry Road, NE., Room 300, Mailstop E—
18, Atlanta, GA 30305, no later than 30
days after the application deadline date.
The Program Announcement Number
and Program Title should be referenced
on the document. The granting agency
does not guarantee to ‘‘accommodate or
explain’ State process
recommendations it receives after that
date.

Public Health System Reporting
Requirements

This program is not subject to the
Public Health System Reporting
Requirements.

Catalog of Federal Domestic Assistance
Number

The Catalog of Federal Domestic
Assistance number is 93.988.

Other Requirements

Paperwork Reduction Act

Projects that involve the collection of
information from 10 or more individuals
and funded by the cooperative
agreement for cardiovascular health
program will be subject to review by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act.

Human Subjects

If the proposed project involves
research on human subjects, the
applicant must comply with the
Department of Health and Human
Services Regulations, 45 CFR Part 46,
regarding the protection of human
subjects. Assurance must be provided to
demonstrate that the project will be
subject to initial and continuing review
by an appropriate institutional review
committee. The applicant will be
responsible for providing assurance in
accordance with the appropriate
guidelines and form provided in the
application kit. Should human subjects
review be required, the proposed work
plan should incorporate time lines for
such development and review activities.

Women, Racial and Ethnic Minorities

It is the policy of the Centers for
Disease Control and Prevention (CDC)
and the Agency for Toxic Substances
and Disease Registry (ATSDR) to ensure
that individuals of both sexes and the
various racial and ethnic groups will be
included in CDC/ATSDR-supported
research projects involving human
subjects, whenever feasible and
appropriate. Racial and ethnic groups
are those defined in OMB Directive No.
15 and include American Indian or
Alaskan Native, Asian, Black or African
American, Hispanic or Latino, Native
Hawaiian or other Pacific Islander.
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Applicants shall ensure that women,
racial and ethnic minority populations
are appropriately represented in
applications for research involving
human subjects. Where clear and
compelling rationale exist that inclusion
is inappropriate or not feasible, this
situation must be explained as part of
the application. This policy does not
apply to research studies when the
investigator cannot control the race,
ethnicity and/or sex of subjects. Further
guidance to this policy is contained in
the Federal Register, Vol. 60, No. 179,
pages 47947-47951, dated Friday,
September 15, 1995.

Application Submission and Deadline

The original and two copies of the
application PHS Form 5161-1 (Revised
5/96) or CDC Form 0.1246(E) must be
submitted to Sharron P. Orum, Grants
Management Officer, Grants
Management Branch, Procurement and
Grants Office, Centers for Disease
Control and Prevention, 255 East Paces
Ferry Road, NE., Room 300, Mailstop E-
18, Atlanta, GA 30305, on or before
August 5, 1998.

1. Deadline. Applications shall be
considered as meeting the deadline if
they are either: a. Received on or before
the deadline date. b. Sent on or before
the deadline date and received in time
for submission to the objective review
group. (Applicants must request a
legibly dated U.S. Postal Service
postmark or obtain a legibly dated
receipt from a commercial carrier or
U.S. Postal Service. Private metered
postmarks shall not be acceptable as
proof of timely mailing).

2. Late applications: Applications that
do not meet the criteria in 1.a. or 1.b.
above are considered late applications.
Late applications will not be considered
in the current competition and will be
returned to the applicant.

Where To Obtain Additional
Information

A complete program description,
information on application procedures,
an application package, and business
management technical assistance may
be obtained from G. Locke Thompson,
Grants Management Specialist, Grants
Management Branch, Procurement and
Grants Office, Centers for Disease
Control and Prevention (CDC), 255 East
Paces Ferry Road, NE., Room 300,
Mailstop E-18, Atlanta, GA 30305;
telephone 404-842-6595, fax (404) 842—
6513, or the Internet or CDC WONDER
electronic mail at <Ixtl@cdc.gov>.
Programmatic technical assistance may
be obtained from Nancy B. Watkins,
Division of Adult and Community
Health, National Center for Chronic

Disease Prevention and Health
Promotion, Centers for Disease Control
and Prevention, telephone (770) 488—
5425; fax (770) 488-5964, or the Internet
or CDC WONDER electronic mail at
<nawl@cdc.gov>.

You may obtain this and other CDC
announcements from one of two
Internet sites on the actual publication
date: CDC’s homepage at http://
www.cdc.gov or at the Government
Printing Office homepage (including
free on-line access to the Federal
Register at http://www.access.gpo.gov).

Please refer to Program
Announcement Number 98084 when
requesting information and submitting
an application on the Request for
Assistance.

Potential applicants may obtain a
copy of Healthy People 2000 (Full
Report, Stock No. 017-001-00474-0) or
Healthy People 2000 (Summary Report,
Stock No. 017-001-00473-1) referenced
in the “Introduction” through the
Superintendent of Documents,
Government Printing Office,
Washington, DC 20402-9325, telephone
(202) 512-1800.

Dated: June 11, 1998.
John L. Williams,

Director, Procurement and Grants Office,
Centers for Disease Control and Prevention
(CDC).

[FR Doc. 98-16046 Filed 6—-16-98; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

Availability of the HRSA Competitive
Grants Preview

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: General notice.

SUMMARY: HRSA announces the
availability of the HRSA Competitive
Grants Preview publication for Summer
1998. This edition of the Preview is a
review of HRSA'’s programs which
anticipate awarding grants on or before
December 31, 1998. The next Preview
scheduled to be published in November,
will be a comprehensive issue of
HRSA'’s Fiscal Year (FY) 1999
discretionary grant programs.

The purpose of the Preview is to
provide the general public with a single
source of program and application
information related to the Agency’s
annual grant planning review. The
Preview is designed to replace multiple
Federal Register notices which

traditionally advertised the availability
of HRSA'’s discretionary funds for its
various programs. In this edition of the
Preview, the HRSA'’s program which
provides funding for loan repayments
has been included in the section
“Additional HRSA Programs.” It should
be noted that other program initiatives
responsive to new or emerging issues in
the health care area and unanticipated
at the time of publication of the
Preview, may be announced through the
Federal Register from time-to-time.

The Preview includes instructions on
how to access the Agency for
information and receive application kits
for all programs announced.
Specifically, the following information
is included in the Preview: (1) Program
Title; (2) Legislative Authority; (3)
Purpose; (4) Eligibility; (5) Estimated
Amount of Competition; (6) Estimated
Number of Awards; (7) Funding
Priorities and/or Preferences; (8)
Application Deadline; (9) Projected
Award Date; (10) Estimated Project
Period; (11) Application Kit
Availability; (12) Catalog of Federal
Domestic Assistance (CFDA) program
identification number; and (13)
Programmatic Contact.

This Summer 1998 issue of the
Preview relates to funding under HRSA
discretionary authorities and programs
as follows:

Health Professions Programs

¢ Center for Health Workforce
Distribution Studies: A Federal-State
Partnership.

¢ Geriatric Education Centers.

¢ Public Health Traineeships.

* Residencies and Advanced
Education in the Practice of General
Dentistry.

« Nursing Special Projects.

« Nursing Education Opportunities
for Individuals from Disadvantaged
Backgrounds.

¢ Nurse Practitioner/Nurse
Midwifery.

¢ Professional Nurse Traineeships.

« Advanced Nurse Education.

« Nurse Anesthetists: (1) Program
Grants (2) Traineeships; and (3)
Fellowships.

¢ Graduate Training in Family
Medicine.

¢ Faculty Development in Family
Medicine.

« Predoctoral Training in Family
Medicine.

¢ Departments of Family Medicine.

¢ Residency Training in General
Internal Medicine and General
Pediatrics.

e Faculty Development in General
Internal Medicine and General
Pediatrics.
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¢ Basic Core Area Health Education
Centers.

* Model State-Supported Area Health
Education Centers.

¢ Health Education and Training
Centers.

Maternal and Child Health Programs

« Healthy Start National Resource
Center.

* Maternal and Child Health
Research.

e Long Term Training in Leadership
Education in Neurodevelopmental and
Related Disabilities.

* National Blood Lead and
Erythrocyte Protoporphyrin Proficiency
Testing Program.

Primary Health Care Programs

¢ Community and Migrant Health
Centers.

¢ Public Housing Primary Care.

« Healthy Schools, Healthy
Communities.

* Health Care for the Homeless.

Additional HRSA Programs

« Nursing Education Loan Repayment
Program.

Certain other information including
how to obtain and use the Preview, and
grant terminology also may be found in
the Preview.

ADDRESSES: Individuals may obtain the
HRSA Preview by calling toll free
number, 1-888-333—-HRSA. The HRSA
Preview may also be accessed on the
World Wide Web on the HRSA
Homepage at: http://www.hrsa.dhhs.gov

Dated: June 9, 1998.
Claude Earl Fox,
Administrator.

Attachment A

Message from our Administrator
* * *

It is my pleasure to let you know that
Secretary Shalala has appointed me to
be HRSA’s Administrator, effective May
10. Acting in the position over the past
year has been one of the most
challenging and productive endeavors
of my career. | look forward to
maintaining the momentum as | serve as
HRSA Administrator.

All of our worth is the products and
services we provide through our
partners, the grantees and the people we
seek to serve. | strongly encourage you
to apply for HRSA grants.

This issue of the Preview provides
funding opportunities for the first
quarter of Fiscal Year (FY) 1999. |
encourage you to visit HRSA’s
Homepage (http://www.hrsa.dhhs.gov)

PROGRAMS AT A GLANCE

especially the HRSA News Room and
the Spanish version of the Summer 1998
Preview.

These new services assist us as we
continue together to open access to
essential health care for millions of
Americans.

Estimados colegas:

Me complace anunciarles que la
edicion de “Preview’’ del verano de
1998 ya se encuentra a su disposicion
en el nuevo Website de HRSA en
espanol (http://www.hrsa.dhhs.gov)
Esperamos que su acceso a ‘“‘Preview”’
en espanol aumente su participacion en
los Programas de HRSA. Si desea hacer
alguna pregunta o comentario en
espafiol, por favor comuniquese con la
Sra. Laura Shepherd, en la Office of
Minority Health,
(Ishepherd@hrsa.dhhs.gov)

(Colleagues: | am pleased to announce that
the Summer 1998 Preview is available in
Spanish at HRSA’s Homepage (http://
www.hrsa.dhhs.gov). It is hoped that the
availability of the Preview in Spanish
increases your access to HRSA programs.
Questions or comments in Spanish about our
programs may be directed to Laura Shepherd,
Office of Minority Health,
Ishepherd@hrsa.dhhs.gov)

Claude Earl Fox.

Program Deadline
Health Professions Programs
Center for Health Workforce Distribution Studies: A Federal-State Partnership ...........cccceiiieeiiee e 08/01/1998
Geriatric EJUCAtION CENLEIS ........ccoiiiiiiieiii e 12/21/1998
Public Health Train€eships .......ocuiiiiiiiiiiiie e 08/10/1998
Residencies and Advanced Education in the Practice of General Dentistry . 10/15/1998
NUISING SPECIAI PIOJECES .....uvviiiiiiiei ettt 12/14/1998
Nursing Education Opportunities for Individuals from Disadvantaged Backgrounds .. 11/16/1998
Nurse Practitioner/Nurse MIdWIfEry .........ccociiiiiiiiiiiiii e .. | 12/07/1998
Professional NUISE TraINEESNIPS ......cciiiiiiiiii ittt b bt e btttk e e e bt e sbe e et e e eab e e bt e e eenbneeaneenanes 11/02/1998
AdVANCEA NUISE EQUCALION ....o.uiiiiiiiiiieti ettt ettt ettt e a bt e bt e e he e e bt e et e et e e e ab e e sbeeeateensneebeenbeeenee 12/21/1998
Nurse Anesthetist Program Grants . 12/21/1998
Traineeships, and Fellowships ............. .. | 11/02/1998
Graduate Training in Family MEAICINE .........oiiiiiiiiiieie ettt ettt e rbe e s ab et et e e sbe e ab e e nnneenbeennees 09/14/1998
Faculty Development in Family MEAICINE ........ooiiiiiiiiiiie ettt e st e s e e snr e e e nanr e e e nnnneas 09/28/1998
Predoctoral Training in Family Medicine .... 11/09/1998
Departments of Family MediCiNe ..........cocueiiiiiiiiiiiiiiieee e 03/15/1999
Residency Training in General Internal Medicine and General Pediatrics .... 09/30/1998
Faculty Development in General Internal Medicine and General Pediatrics . 09/14/1998
Basic Core Area Health Education Centers ..........cccocveviiriiieiicnieenie e, 01/11/1999
Model State-Supported Area Health Education Centers ... 01/11/1999
Health Education and TraiNiNg CENIEIS .......c..coiiiiiiiiiiiii ittt ettt b e sh et et sab e e bt e ae e e nbeeeareeneres 02/08/1999
Maternal and Child Health Programs
Healthy Start National RESOUICE CENLET .........ciiiiiiiiiiieiie ettt ettt e bbb e bt esbe e e bt e sab e e bt e eabeesbeesnbeenbneenbeenines 07/15/1998
Maternal and Child Health Research ... 08/01/1998
Long Term Training in Leadership Education in Neurodevelopmental and Related Disabilities 10/01/1998
Nationwide Blood Lead and Erythrocyte Protoporphyrin Proficiency Testing Program ..........cccccvcveeniieeniieeeniiiee e 10/30/1998
Primary Health Care Programs
Community and Migrant Health Centers . Varies by service area
Public Housing Primary Care ....